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FORWARD

Great risks are inherent to the construction industry.

How well these risks are managed will ultimately determine

the success of a project. Old attitudes of avoiding any

risk to the greatest extent possible by, "sticking it to the

other guy"', are giving way to concepts of risk sharing.

Although construction risk tends to be perceived from a

negative aspect, those that are successful in the industry

also look upon it as an opportunity.

This report will examine the origins of construction

risk, how to identify and classify it, and make recommenda-

tions on how to treat it. A series of risk sharing guide-

lines will be presented which can be applied to the alloca-

tion process. The purpose of this report is to show that a

rational, systematic approach must be used to deal with risk

in construction contracting. One such structured approach

used to quantify and assess construction risk is presented

in detail. Three of the more controversial contract clauses

will be discussed in terms of their risk among the project

participants.

1. Richard Korman and Steven W. Setzer, "Sticking it to the
Other Guy", Engineering News Review, (226:38-39), May 20,
1991.



CHAPTER I

INTRODUCTION

1.1 Risk Defined

Risk is a simple fact of life and impossible to avoid.

Virtually any undertaking involves some degree of risk, as

some measure of uncertainty accompanies every decision we

make. Risk can be defined as, "...the exposure to the

chance of occurrences of events adversely or favorably

affecting project objectives as a consequence of uncertain-

ty." 2 Like gambling on a game of chance, in some respects

construction contracting is a form of risk taking. The very

nature of the industry dictates that no two construction

projects are exactly alike. For this and a variety of other

reasons, great risks are inherent to doing business in the

construction industry.

1.2 The Value of Risk

A rational and systematic approach to managing risk is

essential to success in construction contracting. Although

success can be defined in a number of ways, one cannot

dispute that, for a contractor, 'turning a profit' must in

2. Jamal F. Al-Bahar and Keith C. Crandall, "Systematic
Risk Management Approach for construction Projects", Journal
of Construction Engineering and Management, (116:534),
September, 1990.
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some way factor into the formula. Just as any prudent busi-

ness person must be mindful of the time value of money,

almost any element of a project can in some way be expressed

in monetary terms. Evaluating risk and its potential impact

are no different. Ignoring or mistreating risk can have

devastating financial results on any one of the parties

involved in a construction project. How construction risks

should be apportioned among, or allocated to, the interested

parties is a contentious issue in construction contracting.

Too many contract disputes which eventually end up in court

can be traced to some aspect of risk retention or transfer.

1.3 Origin of Risk

Contract documents are the primary vehicle governing

the assignment of specific risks. Others include legisla-

tive action and statutory regulations, judicial case law

I precedent, and customary industry practice. As with any

contractual relationship, construction contracting formally

assigns certain risks and liabilities to one or more of the

p parties in privity. Although the purpose of such a contract

is to document the mutual intent of the parties at the time

the contract is formed, many potentially devastating risks

may lie well hidden in the specific wording of the contract.

The courts are consistent in adhering to the parole evidence

rule, which bars any prior verbal agreements between the

parties from superseding the actual language of a contract.

2
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Therefore, the old adage, "Read before you sign!", cannot be

overemphasized.

1.4 The Incentive of Risk

If construction risk can have such dire consequences,

why would anyone be willing to assume it? Obviously, the

prospect of potential reward provides the motivation or

incentive to induce one to take a risk. Although there is

always a chance an adverse outcome may result from working

on any given project, a competent contractor can still

realize a respectable profit. Since most construction risks

can be quantified in terms of monetary value, risk and

profit are inextricably interrelated. Although the owner,

architect-engineer and contractor's participation in a

project may be based on different objectives, they need not

necessarily be mutually exclusive or competing.

1.5 Participants to a Construction Contract

A number of entities can play a role in a construction

project. Each one shares, to one degree or another, the

risk involved in bringing it to fruition. The main partici-

pants to the event typically include: the owner or grantee,

the architect-engineer, the contractor, subcontractors,

material suppliers, trade unions, the surety and the insur-

er. There are a number of contract arrangements possible

depending on the contract delivery method employed. The

3



provisions of each contract delineate how the risks are to

be allocated to each of the parties in privity. Nearly

every line of the contract in some way allocates some type

of risk. However, some areas are more sensitive than others

to the improper assignment of risks and liabilities to the

parties involved. The contract's General Conditions clauses

contain much of the language which dictates the contractual

responsibilities of the respective parties.

I4



CHAPTER II

BID CONTINGENCY

2.1 Bid Contingency Defined

It has been often said, "Nothing is free." This par-

ticularly is true when an owner indiscriminately attempts to

shed risk to other parties. Owners tend to underestimate

I the magnitude of a contractor's bid contingency. An unrea-

sonable shift of an uncontrollable risk to the contractor

inevitably bears a substantial hidden cost. This cost

manifests itself as a bid contingency. "...for risks that

are within the contractor's control, contingency amounts

will be at a minimum. For risks that are beyond the con-

tractor's control, contingency amounts can approach the full

cost of occurrence of the risk. The owner pays for the risk

whether it occurs or not. If the risks do not occur, the

contractor realizes more profit". 3  Since ultimately the

public pays for the cost of most major construction, it is

within the public interest that the construction process

proceed as efficiently as possible. Thoughtful risk alloca-

tion is the key to promoting and enhancing the overall

efficiency of any construction project.

3. Madenburg, R. S. and N. C. Humphrey, "Participation
Cooperation Eases Project Risk Management", Power, (130:77),
June 1986.

5
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2.2 Insufficient Contingency

In a highly competitive bidding environment, a hungry

contractor may be willing to take on a risk disproportionate

to any added bid contingency. Theoretically, the owner may

benefit from this strategy should the risk event actually

occur. The stage could then be set, however, for a conten-

tious battle with a desperate contractor now more likely to

lose money on the project. Any prospect of a continued

cooperative atmosphere between the owner and contractor is

remote because the contractor will probably resort to in-

flated claims, dodging contractual requirements, and sacri-

ficing the quality of work in a concerted effort to recoup

his or her losses.

2.3 Owner's Risk

A complete shift of all risk from the owner to a con-

tractor is virtually impossible because some of the owner's

risks are simply not delegable. The basic risk of the

business venture, of which the construction project is

merely a part, is created and largely retained by the owner.

Therefore, it is essential that an owner develop a risk

philosophy which contains specific risk allocation objec-

tives. The owner typically has the greatest ability to

determine how and if certain risks are to be shared among

the contracting parties. Shifting the full burden of a risk

6



to another party causes "...the other contracting party to

bear the full consequences of unanticipated events". 4  The

speculative costs of such events are likely to be reflected

in a contractor's bid contingency. From the owner's view-

point, "... the contingency is the price paid (now) to avoid

(the) future risk of additional costs". 5  Therefore, the

owner may choose to retain certain risks he might otherwise

shift to the contractor, with the prospect that the contrac-

tor may reduce his contingency and offer a lower bid price.

4.Kzk Jeffrey B.adCraig G.Hebberd, "Contracts:
Share the Risk", Water/En ieein and Manaaqement, June
1989, (136:21).

S~5. Kozek, p. 21.
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CHAPTER III

EXCULPATORY CONTRACT LANGUAGE

3.1 Enforceability

Exculpatory contract language is used to transfer a

risk entirely from one party to another. The misuse of such

clauses runs counter to the concept of risk sharing and

tends to be a telltale sign of misallocation of risk. Such

clauses can sometimes violate public policy by raising the

specter of unconscionability. The courts have repeatedly

denied enforcement of exculpatory contract language, which

attempted to shift much of an uncontrollable risk to a

contractor, on the grounds of unconscionability. This

effectively meant that owners paid for these risks twice,

once in the contractors' bid contingencies and again in

court. This environment "...brought about a gradual re-

placement of the risk of unexpected cost with the certainty

of unnecessary cost."'6  However, the 'winning' contractor's

bid contingency will in all likelihood not fully reflect the

respective risk, because a contractor who wins no contracts

will not stay in business for long.

---------------

6. American Society of Civil Engineers, Construction Risks
and Liability Sharina, Vol. I (New York, NY: American Socie-
ty of Civil Engineers, 1979), p. 51.
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3.2 Chanae Order Insurance

Although in the long run exculpatory contract clauses

are not in the mutual interest of either the owner or the

contractor, some of the reasons why they still appear in

contracts is worthy of discussion. Unfortunately, overall

project efficiency and cost may not necessarily be the

overriding goal in the pursuit of a project. With respect

to some public agencies' accounting practices, knowing the

up front costs of a project may take on considerable impor-

tance in the budgeting process. Hasty project design and or

lazy project management can also be factors. Certain work

items may be somewhat difficult to define contractually and

it may be 'easier' to include an unexpected cost as a bid-

der's contingency now, rather than deal with a messy con-

tract change after award. In sense, this practice amounts

to change order insurance. Since the costs of this contin-

gency is likely to be well hidden in the overall cost of a

project, the deep pockets of the owner will pay for the

insurance against a project administrator having to do more

work at a later date. The professional ethics of an engi-

neer who engages in such practices should be brought into

question.

3.3 Contractual Conflicts

Sometimes conflicts occur between contract clauses and

requirements incorporated by reference. "during the design

9



phase of a construction project, an Engineer will typically

prepare a set of contract documents consisting of detailed

specifications and drawings. Also included is a set of

General and Special Provisions, which describe the legal-

contractual terms and conditio..s of the contract."' 7  Some

owners may require the engineer or contract administrator to

include specific clauses in the contract documents by sepa-

rate agreement. All too often, however, the designing

engineer is not well versed in the potential pitfalls of

contradictory contract language. "[A] contractually unso-

phisticated engineer [may be unfamiliar with] the intricate

regulatory requirements which accompany each grant." 8

Conflicting contractual requirements are a leading source of

protracted contract disputes. Therefore, it is incumbent

upon the engineer to exercise great care in preparing the

contract documents to avoid such inconsistencies. "by

thoroughly reviewing and coordinating mandated clauses with

the standard General and Special Provisions, the Grantee

will ensure consistency and avoid conflicting contract

language which inevitably leads to dispute."'9 Inappropriate

exculpatory language inserted into a contract may conflict

with other clauses or provisions incorporated by reference.

----------------

7. Kozek, p. 20.

8. Kozek, p. 20.

9. Kozek, p.20.

10



Under such circumstances, a shortsighted attempt to shift

certain risks to the contractor can have disastrous conse-

quences. An owner's erroneous reliance on the disclaimer

can inadvertently forestall a timely resolution to a dispute

and result in a number of substantial unproductive addition-

al costs which he or she may ultimately be found liable for

in court.

3.4 Hold-Harmless Provisions

Economies of scale may dictate certain inherently

shared risks be allocated entirely to one party through a

specific kind of exculpatory provision. In regard to cer-

tain non-speculative third party risk liabilities, Hold-

Harmless clauses serve to indemnify one or more of the

contracting parties from a liability they might otherwise be

exposed to. Instead of transferring a risk to a third party

professional risk taker such as an insurance agency, such

clauses transfer the risk entirely to one of the other

parties to the-contract. Indemnification clauses can take

one of several forms. Limited Indemnification protects the

owner against liability from the negligent actions solely of

the contractor. Intermediate Indemnification protects the

owner from liability due to negligent actions where the

parties may be jointly liable. Broad Indemnification

clauses are constructed to protect the owner from liability,

even if the owner is solely at fault. Since tort liability

11



laws generally take precedence over contract law, many

courts will not enforce Broad Form Indemnification contract

provisions. It is generally public policy that matters

concerning a tortuous liability be resolved through due

process in a court of law, and not within the confines of a

contract.
1 0

I
I
I
I
I
I

10. Mason, George Edson, A Quantative Risk Management AD-
broach to the Selection of Construction Contract Provisions
(University Microfilms International: Ann Arbor, MI., 1978),
pp. 44-45.
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CHAPTER IV

RISK IDENTIFICATION AND TYPING

4.1 Introduction

Risk identification can be the most critical step in

risk management. If a risk is not identified, how can steps

be taken to treat it? Understanding the origins of risk is

essential to successfully undertaking the process of manag-

ing it. "a risk which is overlooked cannot be considered

and treated in a rational manner. The unrecognized risk is

retained by the firm whether or not this would have been the

preferred method of treatment had an analysis been made." 1I

4.2 Sources of Risk

Construction risks arise from a variety of sources.

Areas associated with the greatest risks include: (1)

changed or differing site conditions; (2) escalation on long

I term projects; (3) construction delays; (4) contractor's

cash flow situation; (5) liquidated damages; (6) retainage;

(7) delivery of a quality product; (8) availability, quality

and cost of labor; (9) insurance coverage; (10) subcontrac-

tor responsiveness; and (11) outside influences. 1 2  The

11. Mason, p.12.

12. American Society of Civil Engineers, p. 40.

13



process of treating risk begins with the task of identifica-

tion. Risk identification is far from an exact science.

Although there are a number of empirical approaches to risk

identification, such as checklists, no exact quantitative

method exists. Therefore, an organization must rely on less

scientific measures to identify potential risks and assess

their impact. Intuitive knowledge and other intangible

factors are the predominating influences used to root out

I risk. Industry experience, careful project preparation and

planning can help reveal latent risks. Although such de-

vices as checklists can be of some benefit, one must be

cautious of relying solely on them or using them merely out

of routine or habit. These measures can help to identify

I the following kinds of risks: (1) Construction Risk; (2)

Physical Risk; (3) Contractual and Legal Risks; (4) Perform-

ance Risk; (5) Economic Risk; and (6) Political and Public

I Risks. 1 3 1n a sense, the checklists themselves can become

just a another checklist item if treated too mundanely.

4.3 Categorizing Risk

IOnce the step of identifying risk has been accom-

plished, the task of classifying risks according to some

rational scheme can proceed. Construction risk can take on

I a myriad of forms and be categorized in many different ways,

13. Roozbeh Kangari, "Expert Systems For Risk Analysis",
Civil Enaineer, 57:79, June 1987.

I
14
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depending on the evaluation criteria chosen. Categories of

construction risks include: (1) inherent and artificial; (2)

controllable and uncontrollable; and (3) speculative and

nonspeculative. Each risk can be assessed and placed into

I one or more of these categories. Thus, salient characteris-

tics of each risk can be used to determine the best approach

to manage it.

4.4 Contractually Shared Risks

Contractually shared risks include: "... non-perform-

ance, situation change, third party liability and the risk

of damage to the project". 1 4  Examples of non-performance

risks include: failure of the low bidder to enter into the

construction contract, non-payment of creditors, failure to

complete the project according to the plans specifications

and failure to complete the project on time.

4.5 Inherent Risks

Inherent risks are a product of the unpredictable

I nature of the construction industry. Whereas, artificial

risks come about largely from the actions and relationships

I between project participants. Controllable, inherent risks

should be assigned to the party best able to exercise con-

trol over them. However, most inherent risks are not within

14. Mason, p. 26.
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much control of any of the parties. Inherent risks are

common in the following areas: (1) engineering; (2) codes &

regulations; (3) construction; (4) project schedule; (5)

site conditions; (6) labor; (7) operations; (8) casualties;

and (9) financing. 1 5

4.5.1 Engineering

In the design of a construction project, the engineer

is held only to a reasonable standard of care, not an abso-

lute one. "...the Engineer is responsible for exercising

the skill and diligence that is normally rendered by a

U reputable professional engineering firm under the circum-

stances.'' 1 6  The engineer will make every effort to limit

his or her obligation to only correcting any design defi-

ciencies which may be discovered and avoid assuming respon-

sibility for any consequential damage that may arise from

I the error. Despite the absence of any guarantee on an

engineer's work, the engineer still maintains a great deal

of professional liability. In fact, despite the engineer's

relatively small financial share of a project, his liability

can be virtually unlimited. Consequently, "...this exposure

is reflected in the high premiums for professional-malprac-

tice insurance, and it is included in the rates charged for

15. -adenburg, p. 75.

16. Madenburg, p. 75.
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engineering services.'' 1 7  Since ideally such professional

services are not contracted purely on the basis of cost, the

owner will ultimately pay proportionally for the amount of

risk the architect-engineer firm is expected to-assume.

I Therefore, in the interest of overall project efficiency and

the mutual protection of the project participants, some plan

of mutual indemnification should be considered.

4.5.2 Codes and Regulations

Historically, the obligation of adhering to applicable

codes and regulations belongs to the engineer, because such

guidance is best incorporated into the contract documents at

the time of their formation. However, permits, licenses,

etc. may be shared among the owner and contractor on a case

by case basis, depending on which party is in a better

position to oversee the process.

4.5.3 Methods of Construction

The responsibility for risks involving methods of

construction rests largely with the contractor. This is

particularly true under a firm-fixed price contract, where

performance type specifications are likely to be encountered

and decisions on methods of construction are left to the

contractor. In this area, it is essential for the owner to

1 17. Madenburg, p. 76.

17



carefully distinguish between those risks a contractor can

and cannot control.

4.5.4 Project Schedule

A contract should specify a realistic time for comple-

tion of the work. The engineer should confer with the owner

to establish a reasonable time for contract completion which

recognizes not only the owner's need for the completed

product, but also a contractor's ability to complete the

work in the most cost effective manner. Specifying an

unduly short contract time for completion could not only

deter some contractors from bidding and limit competition,

but also force those that do bid into adding contingencies

for such liabilities as accelerated work and liquidated

damages. If a reasonable project schedule is established by

the contract, the risk of diligently pursuing the contract

I work rests almost entirely with the contractor. However, it

is generally accepted that the risk of unforeseeable delays

beyond the contractor's control should remain with the

owner.

4.5.5 Differing Site Conditions

The risk of encountering differing physical conditions

at the job site is probably the most contentious area of

5 risk sharing. A more comprehensive discussion of differing

site conditions is found in Chapter VIII.

3 18



4.5.6 Labor

The contractor exercises control to some extent over

most labor related matters, and consequently, bears most of

I this risk. "while none of the parties to the construction

process can control national economic trends, if the system

of collective bargaining in which contractors or their

associations bargain for wages and working conditions di-

rectly with labor unions is to be effective, the contractor

must under his construction contract bear a substantial

part, if not all, of the cost associated with the escalation

of labor costs."' 1 8  However, some labor problems can be

5 extremely disruptive to the satisfactory progress of a

construction project. Strikes and work stoppages arising

5 from trade jurisdiction disputes and the failure of collec-

tive bargaining negotiations usually are well beyond the

control of any individual contractor. In such instances,

the owner might want to consider assuming at least some of

the risk for delays to the contractor's operations.

4.5.7 Operational Risk

Will a facility perform according to it's intended

purpose? If not, whose responsibility is it? Such ques-

tions are the essence of operational risk. A contract

18. American Society of Civil Engineers, p. 63.
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reaches certain contractual milestones which discharge most,

but not all, of the direct construction risks. But a con-

tractor's liability for what is known in the industry as

latent defects may be carried for many years after a project

is completed. Or perhaps a major design deficiency comes to

light only after a facility is placed in operation. Barring

such occurrences however, the owner inescapably retains the

risk of whether the completed facility will live up to its

operational expectation. This is particularly true whenever

state-of-the-art technology is involved. ".. .for a

state-of-the-art facility, performance is the most pertinent

concern. The facility may fail to perform as specified

despite proper design or workmanship, because the process

itself is not viable or cannot be scaled up as anticipated.

This is the entrepreneurial risk that is usually assumed by

the owner of the technology."' 1 9

4.5.8 Casualties

Physical calamities can sometimes beset a construction

project. Uncontrollable events such as natural disasters

are deemed uncontrollable risks and are usually insurable

due to their non-speculative nature. Although there are

many different schemes of assigning insurance responsibili-

ties among the parties, the burden of coordinating the

19. Madenburg, p. 78.
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i

respective coverage rests with the owner.

4.5.9 Financing

The risk of project financing is shared to a certain

extent among the parties. Certainly, the owner must have

the resources available to undertake the project, and the

contractor the financial wherewithal to complete the con-

struction. Naturally, both the owner and contractor must be

concerned with each other's solvency. Despite the backing

of a surety, a defaulting contractor can leave the owner in

quite a financial lurch. Conversely, the contractor must

have some reasonable assurance he or she will be promptly

paid by the owner. Specific payment terms are typically

spelled out in the General Provisions of the contract.

These usually include some form of progress payments intend-

ed to improve the contractor's cash flow situation. Al-

though the owner has no obligation to include such provi-

sions in a contract, it is generally in his or her interest

to do so. If a contractor is denied progress payments for

satisfactory work-in-place, the cost of financing the entire

project himself will be added to the bid price for the

project. Therefore, risk sharing in project financing is to

the mutual benefit of both the owner and the contractor.

4.6 Artificial Risk

Artificial risk is created subsequent to the inception

I
21I



of a project and is, in a sense, 'man made'. To a great

extent such risks are avoidable and completely unnecessary

and can be detrimental to the working relationship between

the owner and contractor. Artificial risks result from such

[: problems as vague contract language, poor communications

between the parties, failure to fulfill contractual obliga-

tions, and inept contract administration.

4.6.1 Vague Contract Language

The difference between the owner's expectation of a

final product and what the contractor furnishes in compli-

ance with the contract can vary substantially. Vague con-

tract language inevitably leads to these kinds of misunder-

standings. Under contract law, the rules governing contract

interpretation dictate that ambiguous provisions be con-

strued against the drafter. Because the architect-engineer

I is not in privity with the contractor but an agent acting on

the owner's behalf, the owner retains this risk. Owners and

architect-engineers must be aware that a contractor's rea-

sonable interpretation of a vague pcovision will stand as

long as that interpretation is consistent with industry

1 custom. The risk of offering a clear and concise contract

for bidding remains with the owner.

4.6.2 Poor Communications

Inept contract administration can quickly turn a well

I
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run project sour. Poor communications are usually a symptom

of bid contract management and can lead to a misinterpreta-

tion of the other parties' intentions. Left unchecked, an

irreversible deterioration in mutual cooperation will inevi-

tably result. Moreover, untimely or incompetently drafted

correspondence between the parties can inadvertently lead to

the accruing of unnecessary costs. This kind of situation

has a tendency to feed upon itself and heighten suspicions

over the other party's motivew. Eventually, communications

can break down entirely and escalate into a 'paper war'

where correspondence becomes a self-serving tool in prepara-

tion of a claim or counterclaim. Sloppy project management

procedures or sheer inexperience can jeopardize any spirit

of cooperation between the parties.

4.6.3 Failure to Fulfill Contractual Requirements

One of the greatest risks in construction contracting

is the failure of another party to fulfill their contractual

requirements. Sometimes the party is either unable or

unwilling to meet their obligations. Contracts usually

outline remedies in the event of a breach of contract or

default by any of the parties in privity.

4.7 Uncontrollable Risks

A distinction must be made between controllable and

uncontrollable risks. A controllable risk implies that one
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party has at least some ability to mitigate or manage it.

This does not necessarily mean the party can completely

control such a risk. An uncontrollable risk is that which

the responsible party has no means of controlling. Uncon-

trollable, inherent risks should not be transferred. The

misallocation of these types of risks are frequently the

source of bitter controversy and dispute. The inappropriate

allocation of uncontrollable risks is likely to foster an

adversarial relationship among the contracting parties.

Such an atmosphere only serves to make the situation ripe

for claims and legal action. At best, litigation is a break

even proposition, even for the prevailing party. Usually

both the plaintiff and the defendant incur unrecoverable

costs during the proceedings regardless of the outcome. In

such a contentious environment, only the lawyers win.

4.8 Speculative Risks

Risks can also be considered either speculative or

nonspeculative in character. Speculative risks are those

which yield some benefit to one of the parties should the

event occur. Conversely, nonspeculative risks are those

which, in theory, benefit none of parties should the event

occur. "nonspeculative risks are those that threaten loss

and offer no potential for gain." 2 0 One of the first steps

20. Hadenburg, p. 79.
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in properly assigning and managing risks is to distinguish

between speculative and non-speculative risks which could

potentially occur during the life of the project. Only

risks which are nonspeculative are insurable.
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CHAPTER V

RISK SHARING AND TREATMENT

5.1 Assigning Risks

Once risks are identified, each one must be c_ r

assigned to the respective parties to the contract. To do

so, each party's role in the project must be clearly de-

I fined. Only then can the individual -isks be properly

allocated. It is essential that "any exposure to risk must

be commensurate with the benefits to be derived from partic-

ipation in the project, (and] the participant-who can best

control the outcome of an event or task be assigned respon-

sibility for any associated risks." 2 1

5.2 Principles of Risk Allocation

A number of guidelines have been developed to aid owner's in

making risk allocation decisions. The principles of risk

sharing are intended to be objective 'rules of thumb' with

the interest of maximizing the efficiency of resources

placed into a construction project by all of the partici-

pants. The dangers of shortsighted risk transfer or even

inadvertent risk retention can seriously jeopardize the

success of any project.

21. Madenburg, p. 80.
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5.2.1 Allocation of Unavoidable Risks

"some general principles for allocation of unavoidable

I risks (those that cannot be eliminated prior to contract

award) are proposed": 2 2

1. The contractor should bear all risks over which he
can exercise reasonable control. These include all
matters relating to selection of construction methods,
equipment and prosecution of the work, except as this
control is impaired by the action of third parties.

2. Truly unpredictable risks (natural disasters, force
majeure, which are nonspectulaive in nature) are prop-
erly allocated to insurers. The owner may in some
cases choose to be a self-insurer.

3. Site conditions should be defined as a basis for
contracting. The contractor should bear the risk of
variations that might reasonably be anticipated, but
the owner should bear the costs of substantial differ-
ences. "Reasonably" and "substantial" are necessarily
contentious terms, but the area is too complex to admit
black-and-white definitions. Some general clauses,
such as the federal "differing site conditions" clause,
have now been through the courts enough so that there
is fair lerrl agreement on what the words mean.

4. In the area of third party effects, risks should be
allocated to those best able to deal with the third
party. This principle would assign to the owner the
risks related to government agency regulations and to
agreements with adjacent property owners. Risks asso-
ciated with labor and subcontractor agreements and
disputes should be assigned to the contractor.

5. Construction safety should be the responsibility of
the contractor, although financial risk with respect to
third parties is properly allocable to insurers (either
the contractor's or the owner's).

6. The allocation of risks due to general economic
factors (material and labor price escalation, foreign

22. American Society of Civil Engineers, pp. 59-60.
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exchange rates, general strikes) depends on the dura-
tion and location of the work. For domestic projects
expected to take less than two years to complete, it
may be reasonable to ask bidders to price these risks.
For overseas or inaccessible locations, and for those
with long completion schedules, the owner may properlyassume part of these risks through "rise and fall of
costs" clauses and other relief provisions.

1 5.2.2 Additional Guidelines

Some additional guidelines for risk sharing include: 2 3

1. If a risk is imposed upon a party, an opportunity
for reward to the party should exist for properly
dealing with the risk.

2. A risk should be allocated to the party which is in
the best position to control it.

3. A risk should be allocated to the party in whose
hands the efficiency of the system is best promoted.

4. A risk should be allocated to the party which is
best able to undertake it financially.

5. Steps should be taken to assure that risks are
actually allocated as intended.

5.2.3 Owner's Risk Strategy

The owner also should consider the following when

forming a risk sharing strategy for his or her firm: 2 4

(1) Allocate sufficient risk to participants to moti-
vate them to perform properly.

(2) Consider the degree of control over the risk to be
allocated when assigning risk responsibility.

(3) Consider the participants' abilities to control
risks allocated to them.

23. American Society of Civil Engineers, p. 67.

24. Madenburg, pp. 80-81.
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(4) Retain risks of a national or international char-
acter, such as a foreign currency devaluation or trade
sanctions.

(5) Share mutually dependent risks on a preselected,
rational basis, rather than overlapping them. This
action will prevent conflict and inadvertent assump-
tions of loss because of inability to determine fault.

5.3 Risk Treatment Measures

The final step in managing risk is implementing a

strategy which minimizes the total risk to all the partici-

pants in a construction project. Risk can be treated effec-

tively through several means, depending on its nature and

characteristics. Obviously, not all risks can be eliminat-

ed. In fact, little can be done to diminish some. There

are a variety of tactics that can be used to mitigate the

overall risk associated with a construction project.

Once the risks have been identified, measures must be

employed to manage them. Four methods of risk treatment

include: (1) Avoidance, (2) Abatement, (3) Retention, and

(4) Transfer. 2 5 The measures for allocating risk have three

I objectives: the allocation of unavoidable risks, the elimi-

nation of unnecessary risks and the restoration of risks

that have become fixed costs. 2 6

25. Mason, p.26.

I 26. American Society of Civil Engineers, p. 52.
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3 5.3.1 Risk Avoidance

Avoiding an unnecessary risk is a useful tool in limit-

I ing one's exposure to an undesirable uncertainty. This

tactic, however, is somewhat of an all-or-nothing proposi-

tion. A common example of risk avoidance involves a con-

tractor who sees too much risk in undertaking a given con-

struction project. By simply refusing to submit a bid, he

or she can avoid the risks associated with the project

altogether. Unfortunately, all the opportunity is also lost

along with the risk. Risk avoidance has its obvious limita-

* tions. A contractor who avoids every contract put out for

bid will not remain in business long. Moreover, most risks

3 cannot just simply be avoided and must be dealt with by

other means.

5.3.2 Risk Abatement

Risk abatement is a strategy aimed at mitigating risks,

since most can seldom be eliminated entirely. Mitigation

should be performed on a cost effective basis. That is, the

abatement costs should not exceed the value of the amount

3 the risk diminished. An example of a risk abatement strate-

gy is the establishment of a loss prevention program within

3an organization. Again many risks cannot be diminished

economically, if at all. Therefore, efforts to lessen

exposure to a risk occurrence must be carefully considered.
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5.3.3 Risk Retention

The benefit to retaining some risks is that the pros-

I pect for potential reward may be generous relative to the

3 liability. Judicious assumption of certain risks can lead

to substantial costs savings to an owner or a handsome

profit to a contractor. Risk retention is the best way to

manage speculative, controllable risks and should be consid-

ered under one or more of the following conditions: 2 7

(1) It is impossible to prevent or transfer the risk,
and avoidance of the risk is undesirable.

(2) The maximum possible loss, or conversely stated
maximum probable loss, is so small that the firm can
safely absorb it within one year and remain a going
concern.

(3) The chance of loss is so low that it can be
ignored or so high that to transfer it would cost
almost as much as the worst loss that could occur.

(4) The firm controls so many independent, fairly
homogeneous exposure units that it can predict closely
what its loss experience will be.

5.3.4 Risk Transfer

Although the transfer of risk is a popular method of

- risk treatment, it is a practice that is too often misused.

Transferring risk does not eliminate it, but merely shifts

it from one party to another. This practice is fraught with

m pitfalls. Not only are some risks not transferable, but

27. Mason, pp.28-29.
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those that are must be selected carefully. Risk transfer

can occur in two ways, through contractual means or insur-

ance-like practices. Hold-harmless clauses and other con-

tract provisions constitute the first, insurance and bonding

the second.

5.4 Risk Management Technioaes

once assigned, the next step is to properly manage and

mitigate the risks. Some risk management techniques in-

clude:28

(1) Obtaining firm price quotations from vendors and
contractors for all major engineered systems.

(2) Perform sufficient preliminary engineering during
project development to clearly define scope and identi-
fy inherent risks.

(3) Assign risks prudently by means of appropriate
contractual format.

(4) Dedicate specific contingency budgets and reserve
margins to each risk area.

(5) Use outside consultants to evaluate risk, identify
potential cost impacts and develop contingency plans.

(6) Investigate the reputation and financial stability
of all project participants.

(7) Conceptualize the project thoroughly so that all
objectives and restraints are understood by all partic-
ipants.

(8) Make certain that no risk, unless purposely
shared, is included in more than one participant's
scope of responsibility.

--------------------

28. Madenburg, p. 81.
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(9) Reevaluate potential risk situations as the
project progresses.

Appendix A contains a matrix which examines commonly identi-

fied construction contracting risks and the strategies

available to treat them.
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CHAPTER VI

INSURANCE, BONDING AND THIRD PARTY RISK

6.1 Insurance Defined

The basic principle of insurance involves the transfer

and pooling of risks. Insurance only shifts the potential

financial consequences of a risk, and not the responsibility

for the risk. It is important to remember that insurance in

no way prevents the occurrence of a risk, but merely redis-

tributes the losses. "an insurance company agrees, for

monetary consideration, to assume the financial impact of a

particular risk for a given period of time. The insurance

i company thus becomes a professional risk.taker. [The dif-

ference between insurance and gambling is that a] gambler

has created a risk by playing in hope of winning, [whereas]

the insurance buyer has not by his action created the risk;

rather, he has attempted to cover an existing risk."'2 9

I
6.2 Self-Insurance

Consciously carrying no insurance or practicing self-

insurance for a particular risk is a form of risk retention.

Self-insurance means that a firm has set aside a contingency

in the event the risk occurs. Whereas, no insurance means

29. Mason, p. 34.
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no contingency has been set aside. Insurance deductibles are

a form of risk sharing between the insurer and the insured.

The owner or contractor transfers a risk through insurance

I to the insurer, but retains the risk of losses covered by

the deductible.

Bonding is in sense insurance against the contractor

failing to meet his or her contractual obligations. The

following types of bonds are frequently used in construction

contracting: bid, payment and performance. Maintenance,

completion, supply and subcontractor bonds may also be

encountered. Bonding differs from insurance in several

I ways: 3 0

(1) A surety bond has three parties to the contract:

the principal, the obligee, and the insured. Two
parties normally enter into an insurance contract, the

* insured and the insurer.

(2) Under a surety bond, the principal obtains the
bond and pays the premium, but the obligee receives the
protection. An insured [party] usually purchases an
insurance contract to protect himself.

(3) A loss under a surety bond may be caused inten-tionally by the principal. An insurance loss should be
accidental from the viewpoint of the insured.

I (4) Ideally, there would be no losses under a surety
bond because the surety would not write the bond if
there were any chance of loss and the surety would
discover any potential losses in its investigation. An
insurer expects some losses in an insured group.

30. Mason, pp. 39-40.
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Ideally, therefore, a surety bond premium would not
have to contain any expected loss allowance. The
premium would cover only the surety's investigation and
other expenses and provide some margin for profit and
contingencies. An insurance premium must [also] pro-
vide for expected losses. In practice, sureties do
incur some losses because their investigations are not
completely effective, but losses are a much smaller
proportion of surety btnd premiums than of insurance
premiums. Surety bond loss ratios also tend to fluctu-
ate more widely over time because of lower loss fre-
quencies and the sensitivity of much bond experience to
economic cycles and natural catastrophes.

(5) If a loss does occur, the surety can turn to the
principal for reimbursement. An insurer does not have
this right against the insured.

6.4 Third Party Liability Risks

Third party liability risks generally arise from either

bodily injury or property damage. Exposure to liability can

result from such incidents as personal injuries or physical

damage to property: 3 1

m (1) occurring on the work premise.

(2) caused by an occurrence and rising out of opera-
tions performed for the owner by an independent con-
tractor.

(3) arising out of (the) owner's general supervision
of work of an independent contractor.

(4) resulting from the use by others of the completed
project.

(5) resulting from defective or insufficient plans and
specifications

(6) resulting from explosion, collapse, or underground
damage.

-31. Mason, pp. 21-22.
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(7) resulting from a legal liability for a fire.

(8) resulting from (a) contractor's use of automobile
and transport vehicles.

6.5 Property Damaae Insurance

In addition, each party must be aware of'the potential

risks involved with their own property. These risks include

loss and or damage: 3 2

(1) due to fire and related hazards.

(2) the perils included under extended coverage.

I (3) to project materials and equipment in transit or
storage.

(4) due to Force Majeure (Acts of God).

(5) due to theft, burglary, and fidelity hazards.

*(6) due to vandalism and malicious mischief.

(7) due to business interruption.

6.6 Adjacent Pro2erty Protection

Adjacent property protection is a risk of particular

concern in an urban environment. The evolution of risk

allocation in this area is interesting. Owners once simply

placed this responsibility on the contractor. Enough nasty

disputes arose that owners began to task the engineer with

including protection systems in their designs. The arena of

litigation then began to focus on the engineer. The owners'

blatant attempts to shift this risk to the designers failed.

32. Mason, pp.22-23.
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Thus, the practice of defensive engineering emerged. Engi-

neers began to over design projects in order to limit their

liability. The corresponding increase in design costs were

passed on to the owners in the form of higher fees for their

services. Once again, the owners ended up paying for the

reallocation of risk. 3 3

6.7 Wra--Up Insurance

In an effort to deter the spiral of shifting responsi-

bility, owners began to use owner furnished coordinated

insurance, also called "wrap-up" insurance. This insurance

was intended to protect the owner, engineer and contractor

from third party claims. In essence, the owner indemnified

the contractor and architect-engineer from third party

liability claims. Since such coverage provided little

incentive for the contractor to limit damages to a third

party, owners actually encouraged the engineers to over

design projects. Eventually, this game of 'one-up-manship'

in effect substituted the adjacent property damage risk with

the certainty of unreasonable protective construction

costs.34

33. American Society of Civil Engineers, p. 56.

34. American Society of Civil Engineers, p. 56.
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6.8 Mechanics Lien Laws

A number of states, including Florida, have enacted

Mechanics Lien Laws. Such laws have no basis in either

common or equity law and are purely a product of legislative

action. Their purpose is to protect the interest of specif-

ic third parties not in privity to the construction con-

tract. Mechanics Lien Laws hold the owner responsible,

under specific circumstances, for a prime contractor's debt

to a subcontractor or supplier. Under these laws, it is

possible for an owner to pay twice for the-same work, first

to the prime contractor under a customary progress payment

* and a second time if the prime contractor fails to pay the

subcontractor for his work. In such an event, the owner

3 still retains the right to seek remedy from the prime con-

tractor. But regaining payment from a financially strapped

contractor can be difficult. Under such laws, the courts

will not recognize any contract provisions which attempt to

shed this responsibility. The owner, however, can take

several measures which prevent or mitigate double payment.

These include doing business with a reputable and financial-

I ly stable contractor, holding payment retainage, requiring a

payment bond, and mandating some form of creditor payment

certification.
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CHAPTER VII

CONSTRUCTION RISK MANAGEMENT SYSTEM

7.1 Probability Theory

The principles of probability theory can be applied to

risk analysis to provide quantitative solutions on which to

base risk sharing decisions. This probabilistic decision

5 making procedure provides a structured approach to dealing

with uncertainties in a construction project. The Cardinal

Utility theory provides a measure of a decision maker's

willingness to take on a particular risk. Together they

form the Expect Value of Utility which can be used quantita-

tively to select different risk sharing alternatives.

7.2 Construction Risk Management System

An article by Jamil F. Al-Bahar and Keith C. Crandall

presents one model which uses a detailed and comprehensive

systematic probabilistic approach toward managing construc-

tion risks. The method is called, Construction Risk Manage-

3I ment System (CRMS). 3 5  The objective of the process is

3 provide an owner with a kind of early warning system to

potential construction problems and avoid costly claims and

35. Jamal F. Al-Bahar and Keith C. Crandall, "Systematic
Risk Management Approach for Construction Projects", Journal
of Construction Enaineering and Management, (116:533-546),
September, 1990.
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litigation. The Construction Risk Management System (CRMS)

consists of the following processes: risk identification,

risk analysis and evaluation, response management, and

system administration.

7.3 Risk and Uncertainty

Risk is the product of a risk event, the uncertainty

of the event, and potential loss or gain. Uncertainty

represents, "... the probability that an event occurs; thus

a certain event has no uncertainty". 3 6  These risk compo-

nents are defined as follows: 3 7

(1) Risk Event - What might happen to the detriment or
in favor of the project.

(2) The Uncertainty of the Event - How likely the event
is to occur.

(3) Potential Loss or Gain - It is necessary that there
be some amount of loss or gain involved in the occur-
ring of the event, i.e., a consequence of the event
happening. We will use "loss" as a general term to
include personal injury and physical damage, and "gain"
to include profit and benefit.

7.4 Risk Identification

Risk identification is "... the process of systemati-

cally and continuously identifying, categorizing and assess-

ing the initial significance of risks associated with a

------ --------------
36. Al-Bahar (116:534).

337. Al-Bahar (116:534).
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construction project. [There are six steps to the risk

I identification process]: 3 8

(1) determining the existence of uncertainty.

(2) developing a preliminary checklist of potential
project risks. Any risks that affect productivity,
performance, quality and economy of construction should
be included. A failure to recognize the existence of
one or more potential risks may result in a disaster or
foregoing an opportunity for gain had proper action
been taken. Success is still heavily dependent upon
the experience combined with intuition of the contrac-
tor identifying the risk.

(3) identifying risk event and consequence scenarios
that represent all reasonable possibilities arising
from the occurrence of each primary source of risk
included in the preliminary checklist. Consequences
can include economic gain or loss, personal injury,
physical damage, time and cost savings or overrun. Thefinancial consequences [are] to be used as the crite-rion for assessment of the risk.

(4) risk mapping depicting the probability of occur-
rence versus the potential severity of the risk. Iso-
risk curves represent equivalent risk, but differences
in uncertainty of gain or loss.

(5) classifying risk according to some logical, formal
classification system.

(6) employing a risk category summary sheet as an
overview of risks that may be interrelated. Condition-
al risk variables provide insight into the interaction
of one event with other listed events.

I These steps are intended to expand the contractor's aware-

ness about the risk involved and adopt strategies to miti-

gate risks according to their nature. They are by no means

3 intended to be all inclusive, but merely a basis for de-

38. Al-Bahar (116:535-6).
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veloping a risk management strategy.

7.5 Risk Analysis and Evaluation

i The purpose of the risk analysis is, "... to determine

[risk] significance quantitatively through probabilistic

analysis. [This is] a process which incorporates uncertain-

ty in a quantitative manner, using probabilistic theory, to

evaluate the potential impact of risk.'' 3 9

3 The procedure is comprised of the following steps:

(1) data collection - objective historical [data] is
best if available, subjective recollection if not.

(2) modeling uncertainty - defined as, explicit quali-
fication of likelihood of occurrence and potential
consequences based on all available information about
the risk under consideration. With the likelihood of
occurrence presented in terms of probability, and
potential consequences in financial monetary terms. An
assessment of the potential consequences and an assess-
ment of the probability distribution.

(3) evaluation of potential impact of risk - Uses the
expected value theory to evaluate the overall impact of
risks by combining the uncertainty of an event with the
potential consequences. The sum of financial risk for
all events will provide the global evaluation of risk
for the project.

I 7.6 Response Management

Response management constitutes the risk management

3 phase of the CRMS. The objective is for the contractor to,

"... formulate suitable risk treatment strategies [to] (1)

i remove as much as possible the potential impact; and (2)

39. Al-Bahar (116:539).
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increase control of risk."'4 0  There are two approaches to

managing risk. The first is risk control, which employs

3_I measures "... aimed at avoiding or reducing the probability

and/or potential severity of losses occurring, [and, the

second is risk finance which involves] making provisions to

finance the losses that do occur.,,41

Accordingly, response management consists of two steps: (1)

development of alternative risk management strategies; and

(2) assigning alternative strategies to project risks.

Alternative risk management strategies include: risk

I avoidance, loss reduction and risk prevention, risk reten-

tion, and risk transfer. Risk avoidance is based on the

premise that, by avoiding the exposure to risk, the contrac-

tor will not experience the potential losses that the risk

exposure might entail. On the other hand, the contractor

3 also forgoes the potential gains that may have been derived

from assuming the risk. Loss reduction and risk prevention

programs are intended to decrease the contractor's exposure

3 to risk by reducing the probability of the risk and the

financial severity of risk should it occur. Risk retention

3 is done it two ways: planned and unplanned. Planned risk

retention is "... a conscious and deliberate assumption of

40. A--Bahar (116:540).

41. Al-Bahar (116:540).

44



recognized or identified risks by the contractor, [whereas,

unplanned retention occurs when the] contractor does not

recognize or identify the existence of a risk and unwittingly

assumes the loss that could occur.'' 4 2

Risk transfer can be accomplished by either contractual or

insurance-like methods.

7.7 System Administration

CRMS administration requires that a corporate risk

management policy be formulated which establishes policies,

procedures, goals and responsibilities for risk management.

"A risk management policy is a formal plan, procedure or

document that outlines the rules within which the risk

manager may operate [and] provides guidelines for consistent

actions in managing the risks." 4 3

A system for the review and management of CRMS model func-

tions must be put in place. Records must be maintained so

that statistic data is available with which the best course

of action can be selected to treat a specific risk. The

recorded data should include risk frequency, severity,

consequences and other related information.

42. Al-Bahar (116:540).

43. Al-Bahar (116:543).
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CHAPTER VIII

RISK ALLOCATION THROUGH CONTRACT CLAUSES

8.1 Risk Transfer Through Contract Provisions

Certain contract clauses found iii the General Condi-

tions section of a construction contract affect the assign-

ment of certain risks among the contracting parties. Al-

though each provision contained within the General Condi-

tions allocate risk in some way, several clauses in particu-

lar deal with potentially great risks which are very often

subject to dispute and controversy. Some examples of these

clauses include: differing site conditions, subsurface data

disclaimers, changes and no damages for delay clauses. This

chapter will examine in detail the typical Differing Site

Conditions, No Damage for Delay, and Liquidated Damages

provisions and their respective implications on risk assign-

ment.

8.2 Differing Site Conditions

U Rare is the contract which accurately and completely

3 depicts to the contractor the conditions a contract can

expect at the job site throughout the entire course of the

3g. The risk of encountering unknown physical condi-

tions at the construction site can be mitigated through an

I extensive geological site investigation. It is in the
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owner's interest to invest in the up front cost of tasking

the engineer to conduct a comprehensive surface and under-

ground survey, and include as much information as possible

in the contract documents. This action taken in conjunction

with a Differing Site Conditions clause, minimizes the

contractor's exposure to risk and should result in less of a

Sbid contingency. Any contract language disavowing the site

data should be avoided. The risk of encountering differing

site conditions "...is uncontrollable, and thus is best

assumed by the project owners as a part of the speculative

risks of the venture." 4 4

Situational changes may develop in a project over time.

The site conditions a contractor encounters may deviate from

the contract documents or the owner's requirements for the

project may change. Obviously, the risk of these occur-

rences can have a substantial financial impact on either the

owner, contractor or both. Some might argue that a differ-

ing site conditions clause unduly benefits the contractor

because it is unlikely the owner can ever "... negotiate a

(deductive] contract price change based on the contention

that the site conditions made the work less expensive than

contemplated by either party. The contractor need only state

that he did anticipate the ease with which the work is being

44. Madenburg, p. 78.
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accomplished, and [in fact] reflected this in his bid." 4 5

Encountering unknown physical conditions is one of the

most contentious problems of construction contracting. It

3 is in this area that many owner's too often attempt to

allocate the entire risk to the contractor through exculpa-

tory contract clauses. This produced, "... the extraordi-

nary spectacle of large works being built on the faith of

investigations which have not been made (those which every

tenderer is said by the contract to be bound to carry out)

and without reliance on the site investigations that actual-

ly have been made." 4 6 Although the inclusion of differing

site conditions clauses in a contract substantially places

the majority of this risk with the owner, contractors are

wary that the absence of specific geologic data can still

lead to disastrous misunderstandings. Therefore, it is

essential that owners go the extra mile with their engineers

to ensure a comprehensive site investigation is done and

make aUl the data available to prospective bidders. Despite

traditional misgivings to do the contrary, there truly is no

benefit to the owner by keeping vital site survey informa-

tion from a contractor. "owners still do not recognize that

skimping on (site investigations] creates an unnecessary

45. Mason, p. 20.

46. American Society of Civil Engineers, p. 52.
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risk - that bidders will spook and raise their contingencies

by many times the illusionary saving in additional site

investigation costs.'"4 7

Following this reasoning, it is illogical for an owner

to place the responsibility of a geologic site investigation

on a contractor. In a competitive bidding environment, few

contractors would be willing to incur the expense of a

3 thorough site investigation without a firm prospect of

winning the contract. One can assume the owner has the

I resources and time to see that such an investigation is

5 done. Such an investigation is well within the owner's

control and certainly in his or her interest.

An owner may retain the financial liability for unex-

pected events encountered by the contractor at the job site

through a differing site conditions clause. Although most

contracts hold a contractor accountable for conditions a

reasonable pre-bid site investigation would reveal, Differ-

ing Site Conditions clauses provide relief for any impact

from conditions not readily apparent. The clauses typically

recognize two types of differing site conditions, called

type I and II. Type I refers to "... subsurface or latent

3 physical conditions at the site differing materially from

3 47. American Society of Civil Engineers, pp. 52-53.
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those indicated in [the contract documents. Type II are]

unknown physical conditions at the site of an unusual na-

ture, differing materially from those ordinarily encountered

I and generally recognized as inherent in work of the charac-

ter provided for in (the] agreement." 4 8  Such clauses go on

to say in effect that the owner will make an equitable

adjustment to the contract price and time for additional

work performed as a result of the changed conditions.

8.3 No Damage for Delay Clauses

No damage for delay clauses are intended to protect the

owner against. the risk of claims for delay incurred by the

contractor, regardless of fault by the owner. No damage for

delay clauses operate contrary to that of a suspension of

work clause, where a contractor is entitled to compensation

for damages resulting from unreasonable delays caused by the

owner. The degree of enforceability of no damage for delay

clauses vary among different jurisdictions. Before proceed-

ing with a damage for delay claim against an owner, a con-

tractor should consider the following: (1) the existence of

I a no damage for delay clause in the contract; (2) governing

3 jurisdictional laws and case law precedent; (3) the juris-

diction's exceptions to such clauses; and (4) other contract

I clauses that may provide a remedy for recovery. 4 9

I- - - -

48. Kozek, pp. 21-22.
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8.3.1 Enforceability of No Damage for Delay Clauses

The courts do not favor the enforcement of exculpatory

contract provisions, such as no damage for delay clauses.

Broad applications of such wording are deemed to place an

unfair burden of risk upon the non-drafting party to a

contract, i.e., the contractor. Although it has been widely

accepted that no damage for delay clauses do not violate

public policy, they are interpreted strictly by the courts

so that their application will have the narrowest possible

scope. This action is consistent with the traditional role

I of the courts, which is not to rewrite a contract, but

enforce what already exists. Judges will endeavor to inter-

pret, through construction, the intent of the parties at the

time the contract was formed, and also, whether any delays

were foreseeable and or contemplated by the parties.

Rarely do No-damage-for-Delay clauses provide "blanket

protection" to the owner. Exceptions vary greatly among

different jurisdictions. The facts pertaining to each

individual case is the most important factor. If the word-

ing of the clause is too general, it is unlikely to be

enforced. Consequently, a specific clause which is intended

.. Continued..

49. Michael S. Simon, Construction Contracts and Claims (New
York: McGraw-Hill Book Company, 1979) pp. 74-76.
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to cover a mutually contemplated unusual circumstance will

probably be upheld by the courts. Some exceptions recog-

nized by the courts include contractual abandonment, misrep-

resentation, bad faith or tortuous actions by the owner. 5 0

8.3.2 Case Law Precedent

Although there are a number of significant legal cases

pertaining to no damage for delay contract clauses, the

following two cases illustrate examples of the success and

failure of such clauses in court. In the case of [Peckham

Road Co. v. State of New York, 300 N.Y.S.2d 174 (1969)

I affirmed 321 N.Y.S.2d 117 (1971)], a no damage for delay

clause was upheld by the New York State Supreme Court,

Appellate Division. The case involved a contractor who was

delayed in the construction of a highway project because the

State failed to gain the right-of-way to the site prior to

1 construction. The contract contained language that warned

such an occurrence was possible, since the State had not yet

gained possession of the property. The court deemed the no

damage for delay clause to be operative because the delays,

"...were within the contemplation of the parties at the time

the contract was entered into and the delay was not brought

about by the active interference of the state." 5 1

50. Simon, pp. 74-76.

51. Simon, pp. 93-94.
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In a similar case, however, a New Jersey Court ruled

against an owner despite the existence of a no damage for

delay clause. In the case of [Franklin Contracting Co. v.

3 State of New Jersey, 365 A. 2d 952 (1976)], certain actions

by the state served to nullify the clause. The circum-

stances were similar to those in the case previously men-

tioned, with the exception that a representative of the

state verbally assured the contractor the easement would be

3 obtained in time to begin construction. The state tried to

deny compensation to the contractor on the basis of an

existing no damage for delay clause in the contract. The

court ruled that such a clause must be, "...clear and unam-

biguous and must effectuate the contemplation of the parties

involved. (The court added,] ... if at the outset the state

had informed the contractor that all right-of-ways had not

I been obtained, the clause would be operative in foreclosing

the contractor from making any claim for delay. It can

hardly be claimed that this clause was intended to render

the state immune from liability or that the parties contem-

plated delay because the state did not have a valid

right-of-way." 5 2

52. Simon, pp. 167-168.
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8.4 Liguidated Damages

Untimely project completion is always a concern to an

j owner. Although construction contracts usually specify some

exact time for completion, there is no guarantee a contrac-

tor will finish on time. There are a variety of circum-

stances which can arise that prevent a contractor from doing

so. The owner has several remedies available to help miti-

gate the financial impact of a contractor's late perform-

ance. These include retainage, liquidated damages provi-

sions and default clauses. Owners can substantially miti-

gate the risk of untimely project completion instead of

trying to transfer it to the contractor. Owners must en-

deavor to establish realistic contract time for completion

so that contractors may develop practical construction

schedules devoid of arbitrary and artificial deadlines.

Liquidated damages provisions serve to simply quantify

in monetary terms the degree of risk a contractor must bear

for late performance. As such, they are but one form of an

alternative disputes resolution method. "liquidated damages

are liquidated in the sense that they are known, predeter-

mined damages, assessed for each day a contractor is late in

completing contract work." 5 3  Liquidated damages clauses

53. Richard C. Vaughn, Legal Aspects of Engineering (Du-buque, Iowa: Kendall/Hunt Publishing Company, 1962), p. 127.

54



establish a specific monetary sum to be assessed at a pre-

scribed rate, in lieu of actual damages, in the event the

contractor fails to complete the contract work within the

prescribed time. Potentially costly litigation in this area

may be avoided since the determination of actual damages to

an owner are difficult to objectively assess.

8.4.1 Public Policy on Liquidated Damaaes

Liquidated damages are the subject of numerous legal

debates on public policy versus the individual's freedom to

contract. One argument says that damages may only be award-

ed through the judicial system because one party to a con-

tract could unjustly exact penalties from another. Con-

versely, it can also be said that prohibiting liquidated

damages clauses unduly limits the right to privacy of the

parties entering into a contract. "The pendulum of judicial

3 opinion shifts between two extremes, one holding that the

public interest requires frequent refusal to enforce agree-

ments, and the-other that freedom of contract is the para-

mount public policy. However, no judge advocates the en-

forcement of all agreements and the total abandonment of the

public policy test."5 4

54. Arthur Linton Corbin, Corbin on Contracts (St. Paul, MN:
West Publishing, Co., 1964), p. 335.
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8.4.2 Untimely Completion as a Breach of Contract

In absolute terms, an unexcusable delay in completing a

contract within the specified time constitutes a breach of

contract. Contract law does not provide for punitive or

exemplary damages, however morally objectionable a breach of

contract may be. This holds true even if the breach is

shown to be intentional. The courts assume that the parties

enter into a construction contract voluntarily, each pos-

sesses some competent level of professional knowledge of the

industry. Breaches of a contract are deemed to be a reason-

ably foreseeable consequence of doing business. Consequent-

ly, the parties are not viewed as being blindly innocent and

are treated as if they entered into the contract fully aware

of the potential pitfalls. However, if an injury in itself

separately constitutes a liability tort, punitive damages

resulting from the tort may be recoverable. "although

3 damages in excess of compensation for loss are in some

instances permitted in tort actions by way of punishment for

wrong, usually provided by statute, in contract actions the

3 damages recoverable are limited to compensation for pecuni-

ary loss sustained by the breach." 5 5 Since punitive damages

3 are usually not allowed under contract law, one restriction

on liquidated damages is that they cannot be imposed as a

55. Laurence P. Simpson, Handbook of the Law of Contracts,
(St. Paul, Minnesota: West Publishing Co.,1965), p. 394.
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penalty. "It is the prerogative of the court, and not of

the private citizen, to assess penalties.'' 5 6

8.4.3 Unjust Enrichment

Despite the written terms of a contract, a party may be

entitled to relief of strict enforcement under certain

3 circumstances. Such is the case when enforcement would

place an unconscionable burden on the contractor and result

in unjust enrichment of the owner. Therefore, liquidated

damages are considered unreasonable if they effectively

result in unearned windfall to the owner. "the essence of

the law's remedy for breach of contract is that he who has

suffered from a breach should be duly compensated for the

loss incurred by non-performance. But one man's default

should not lead to another man's unjust enrichment.'' 5 7

8.4.4 Enforceability of Liquidated Damages Provisions

Since liquidated damages are intended to serve as a

liquidation of potential actual damages and not a penalty

for untimely performance, their predetermination cannot be

arbitrary. Liquidated damages must be reasonably propor-

5 tionate to any actual damages that would potentially be

incurred. "... a liquidated damages provision will be valid

I 56. Vaughn, p. 107.

57. Lon L. Fuller and Melvin A. Eisenberg, Basic Contract
Law, (St. Paul, MN: West Publishing Co., 1990), p. 274.
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if reasonable with respect to either: (1) the harm which the

parties anticipate will result from the breach at the time of

contracting; or (2) the actual damages suffered by the non-

defaulting party at the time of the breach.'" 5 8 Hence, the

requirement that liquidated damages must be reasonable in

order to be enforced by the courts. This, however, does not

mean that the liquidated damages must be exactly equal to

actual damages incurred as a result of late performance,

merely an approximation. It is incumbent upon the owner to

employ some rational basis for determining the rate to be

specified in the contract. The most defensible method

I involves the owner estimcting the foreseeable potential

i direct and indirect costs likely to be incurred in the event

of late performance. Another accepted, but less desirable

3 approach, is to simply establish a rate as a percentage of

the total estimated contract value.

The courts, however, ultimately must decide for each

specific set of circumstances what is reasuin;ble and what is

3 not. If liquidated damages are found to be unreasonable,

the owner may pursue actual damages through customary means.

i "If a provision is condemned as a penalty, it is unenforce-

able; but the rest of the agreement stands, and the injured

I party is remitted to his conventional damage remedy for

3 58. Fuller and Eisenberg, p. 281.
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breach of that agreement., 59 If a liquidated damages

clause is challenged, the owner must be able to prove that:

"... (1) at the time the contract was executed, a good faith

estimate was made of what potential damages might be a

result of the breach which is covered by the liquidated

damages provision; (2) it ascertained that the potential

damage was hard, incapable and very difficult of accurate

estimate; and (3) it took that unascertainable amount and

inserted it into the liquidated damages provision."'6 0

The aggregate amount, rather than the rate, of liqui-

dated damages can itself also become an issue. A rate which

is reasonable in the short term can become unreasonable with

respect to the accumulated value over a lengthy period of

time. Regardless of the daily rate, common sense dictates

that it would be unreasonable for liquidated damages to

exceed the total value of a contract. At some point other

issues must be considered, such as the owner's obligation to

terminate the contract for default. Eventually, a contrac-

tor's failure to perform could be interpreted as an intent

not to complete the contract. The parties' obligation to

mitigate damages is mutual. Certainly, the surety of a

59. Charles L. Knapp and Nathan M. Crystal, Problems in
Contract LaW (Boston, MA: Little, Brown and Company, 1987),
p. 967.

60. Simon, p. 196.
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bonded contractor has an interest in the amount of outstand-

ing liquidated damages in the event the surety is called

upon to complete the work. One rule of thumb sometimes used

assumes liquidated damages are unreasonable if they exceed

one third of the total contract value. The reasoning behind

this is the owner had ample opportunity and the obligation

I to suspend work and complete the contract through alternate

means. This determination, however, is generally a matter

for the courts to decide.

8.4.5 Termination of Damages

Substantial completion of a project is a concept cru-

cial to understanding the theory of liquidated damages.

Since construction projects often involve a number of time

related costs to the owner such as financing, most contracts

usually specify a certain amount of time for completion.

i This provision will usually include a statement to the

effect that time is of the essence. Many of these time

dependent costs will continue to accumulate past the estab-

3 lished completion time, if the contractor has not yet fin-

ished a facility to the point that it can be reasonably used

for its intended purpose. Therefore, if the contractor

furnishes a usably completed facility to the owner on or

before the prescribed contract completion time, liquidated

i damages may not be assessed. Moreover, in the event the

facility is usably completed at some point in time after the
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I
prescribed completion date, the accumulation of liquidated

I damages ceases as of that time.

8.4.6 Benefit of Liguidated Damage Clauses

3 "for every right, a remedy", according to one equity

maxim.61 The law provides remedies for breach of contract

I with both judicial and nonjudicial means. Liquidated dam-

ages provisions are not intended to deter a breach by the

contractor, but to compensate the owner for damages should a

breach occur. For the mutual benefit of both the owner and

the contractor, it is essential that liquidated damages be

I reasonable in their determination. Liquidated damage

clauses serve both the owner and the contractor. The owner

benefits by receiving some compensation for damages incurred

by the contractor's late performance. The contractor bene-

fits by not being liable for actual damages to the owner for

I late performance. Since these provisions can forestall

i costly litigation arising from the contractor's possible

untimely performance, the financial risks to both parties is

diminished.

8.5 Use of Standard Specifications

Boilerplate contract specifications, such as the Ameri-

can Institute of Architects (AIA) Document A201, General

U 61. Vaughn, p. 21.
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Conditions and of the Contract for Construction, generically

assign certain risks. These documents, which are contained

in Appendix B, are intended to be tailored to meet the needs

of each individual contracting situation. Each contract in

3B its final form usually passes through the owner's legal

counsel. Unfortunately, these 'standard' contracts are

i systematically offered to bidders on a take-it-or-leave-it

basis without thorough review. Any adjustments to future

contracts may be made based on past administrative problems

i and input from engineers and contractors.

I
I
U
I
I
I
I
I
I
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CHAPTER IX

CONTRACT DELIVERY METHODS

9.1 Choosing a Delivery Method

A diverse range of delivery methods and contracting

options are available to an owner in the procurement of a

facility. The purpose of this diversity is to allow greater

flexibility in assigning construction risks depending on the

nature of the project. The owner must decide two things.

IWhat will his or her contracting relationship be with the

other participants in the project? And, what type(s) of

contract(s) should be used to achieve his or her risk allo-

cation objectives? These two criteria will determine how

the project should be purchased. The large number of deliv-

ery methods available covers the broad spectrum of risk

sharing.

9.2 Contracting Arrangements

Contract arrangements are distinguished by the type of

contractual relationship the owner has chosen to interface

i with the other project participants. The contractual ar-

rangement selected will then determine what contract type

options should be contemplated. Whether it is design or

contraction, the owner is purchasing a professional service

I and by doing so, transfers a portion of the overall risk
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associated with the project venture. How these risks will be

apportioned will first be determined by which parties the

owner has chosen to participate in the project.

Some arrangements for purchasing construction include:

the traditional, the speculative builder, the owner-develop-

er design-builder, the turn-key, and the contractor manage-

ment methods. A myriad of variations is possible depending

on the specific needs of a given project. Factors that

should be assessed in determining which method should be

employed are: the type of owner, the relative degree of

owner's and contractor's input to the design, the degree of

the architect-engineer's control over the design, and degree

of the owner's, contractor's and architect-engineer's

risk.
6 2I

* The traditional contracting arrangement is in essence a

two step process for the owner. The owner first contracts

with an architect-engineer to design the project. Then, the

owner contracts with a general contractor to construct the

I project. The traditional method may be used with either a

competitive bid or a negotiated lump sum price. Speculative

construction is performed when, an "... organization acts as

62. Thomas E. Papageorge, Risk Management for Building
Professionals (Kingston, MA: R. S. Means Company, Inc.,
1988), p. 143.
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I
I

a design-builder with the intent of selling [or leasing] the

final product to an owner.'' 6 3  The owner may have the in-

house resources to act as an owner-developer or design-

I builder, where he or she retains the design, construction

and operational risks for a project. With the turn-key

method, the owner purchases a completed project through a

single contract with a firm that performs both design and

construction services. Under the construction management

I method, the owner hires an agent to act on the owner's

behalf in cc-*racting design and or construction services.

A summary of contracting arrangements is found in Appendix

C.

9.3 Contract TvDes

Once a delivery method has been selected, the owner can

then choose the contract type which best meets his or her

risk sharing objectives. Contract types can be categorized

in several different ways. Contracts may be bid competi-

tively or negotiated. Competitively bid contracts can be

based on either a firm fixed price lump sum or a firm fixed

price with unit quantities. Negotiated contracts can either

be firm fixed price (lump sum or unit quantity) or cost

reimbursable. A summary of the basic contract types is

contained in Appendix D. A tabular listing of the risks

63. Papageorge, p. 149.
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associated with each contract type is depicted in Appendix

E.

9.3.1 Lump Sum Contracts

Firm fixed price lump sum contracts are by far the most

prevalent type, particularly among public agencies. These

contracts can either be competitively bid or negotiated and

can be attractive to an owner for several reasons: (1) the

cost of the project is known prior to award and beginning of

construction; (2) compared to any other contract types, the

maximum risk is placed on the contractor; (3) the contract

price is likely to be minimized compared to the other pro-

curement methods by promoting contractor efficiency; and (4)

the owner has a fairly accurate idea of what the final

product will be. Such contracts usually employ performance

specifications. These provisions shift much of the risk

concerning methods of construction from the owner to the

contractor. The architect-engineer designs the final

product without much regard to how the project will be

built, since this task is left to the contractor to decide.

Some disadvantages compared to the other procurement methods

include: (1) the time from a project's inception to comple-

tion is lengthy; (2) contract modifications can become

protracted and costly; and (3) the process does not promote

quality of construction.
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9.3.2 Unit Ouantity Contracts

Firm fixed price unit quantity contracts offer similar

advantages to the lump sum contract, except the owner re-

tains the risk of unknown quantities. These contracts may

either be bid competitively or negotiated. In return for

retaining the risk of variations in quantities, the owner

i gains the benefit of locking in a unit price in the event

specified quantities vary substantially. Unit quantity

contracts are particularly useful where it is difficult to

estimate actual quantities needed to complete a project. If

a lump sum without unit quantities were to be used in such

circumstances, the contractor is certain to place an unrea-

sonable contingency in his or her bid.

9.3.3 Cost Reimbursable Contracts

All reimbursable contracts are negotiated and place far

less risk upon the contractor than do the other contract

types. Such contracts are typically used when there are too

I many unknown variables associated with a project to contract

the work with other contract types. The premise behind all

cost reimbursable contract is the contractor will be reim-

bursed for the costs incurred on a project. There are

several variations on these 'cost plus' type contracts which

govern the degree of risk sharing between the owner and the

contractor. These include: (1) cost plus percentage of

costs; (2) cost plus fixed fee; (3) cost plus incentive fee;
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I
and (4) cost plus award fee contracts.I

Cost plus percentage of costs contracts maximizes the

owner's share of risk. Such contract schemes are prohibited

* in the public sector since there is very little incentive

for the contractor to control costs. In fact under such an

arrangement, any cost overruns actually work to the contrac-

tor's benefit. Cost plus percentage of costs contracts are

used only under urgent circumstances, such as a cataclysmic

I natural disaster where work must start as soon as possible

and before any real assessment of the work scope is fully

* complete.

Cost plus fixed fee contracts are similar to cost plus

i percentage of cost contracts, except the contractor's mark-

up is prenegotiated and fixed. The contractor does have

3 some incentive to limit costs, because his or her profit is

no longer directly proportional to the amount of work com-

U pleted. In fact, as costs escalate, the contractor's profit

as a percentage of the total contract value actually de-

creases.

Cost plus percentage of costs and cost plus fixed fee

I contracts represent the two extremes with respect to risk

sharing in cost reimbursable contracts. Cost plus incentive

fee contracts serve to more equitably share the risk of cost
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• I

overruns between the owner and contractor. "in this type of

contract, the owner and contractor, before award, negotiate

the following item: target cost, target fee, minimum and

maximum fee, and fee adjustment formula."' 6 4 Cost plus award

3 fee contracts are identical to cost plus fixed fee con-

tracts, with one exception. The owner may award any portion

of a preestablished award fee in recognition of the contrac-

tor's superior performance. The decision to any portion of

the award the fee is solely the owner's and not subject to

dispute by the contractor.

One disadvantage associated with all cost reimbursable

contracts is that the owner does not know how much a project

I will cost until the work is completed. Cost reimbursable

* contracts also require meticulous accounting by the owner to

ensure payments to the contractor accurately reflect the

work actually completed.

I 64. American Society of Civil Engineers, p. 90.
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CHAPTER X

CONCLUSION

The concept of risk sharing is rapidly gaining accept-

ance among owners in the construction industry. Although

this report is by no means all inclusive in the examination

of construction risk allocation, it does show that construc-

tion risks can be managed through a systematic approach and

cooperation among the contracting parties.

It is essential for an owner to fully understand and

appreciate the potential impact risk can have on a construc-

tion project. An owner must develop risk sharing objectives

through a logical risk allocation strategy. Otherwise, the

temptation is too great to indiscriminately dump as much

risk as possible onto the architect-engineer, contractor and

insurers. Owners are becoming more aware that in the long

run, such practices only serve to drive up the cost of doing

business.

* Cooperative risk sharing promotes a spirit of team work

among the project participants. A thorough discussion of

I the respective risks pertaining to a given project is an

* integral part of implementing the 'Partnering' concept in

construction contracting. A well planned and executed
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construction project can indeed be a win-win-win situation

for the owner, contractor and architect-engineer.

It is in the mutual interest of the parties that the

* construction process proceed as efficiently as possible.

The sum of manpower, resources and money expended to bring a

project into being should be minimized. The goal is proper

risk allocation. Lawyers contribute no productive effort

I toward a final product in construction. Therefore, litiga-

3 tion is nothing more than a drain on limited resources in a

zero sum game. Even for the party which prevails in court,

3 litigation was at best a break even proposition. Substan-

tial costs can be incurred due to the inevitable delays and

I legal fees in pursuing the claim in court. Moreover, the

burgeoning court dockets involving construction contract

claims only agaravates the delays and heightens adversarial

relationships between the owner, contractor and the engi-

neer.

The goal of proper risk allocation is neither to com-

pletely transfer nor completely retain all risks, but to

3 promote overall project efficiency with respect to the

aggregate use of resources.
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i APPENDIX A

RISK TREATMENT METHODS

I
i
I

I

i Excerpted from:

(1) Madenburg, R S. and M. C. Humphrey, "Participant Coop-
eration Eases Project Risk Management", Power, v130, June
1986.

(2) Mason, George Edson, A Quantitative Risk Management
APRroach to the Selection of Construction Contract Provi-
s (Ann Arbor, MI: University Microfilms, Inc., 1973)3 pp. 48-50.
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S~GENERAL. CONDITIONS OF THE CONTRACT FOR CONSTRUCTION
F
I

ARTICLE 1 ment, construction systems, standards and wo rkmanship for
the Work. and performance of related senrices.

GENERAL PROVISIONS 1.1.7 THE PROJECT MANUAL
BThe Project Manual is the volume usually assembled for the

1.1 B DEFINITIONS Work which may include the bidding requirements, sample

1.1.1 THE CONTRACT DOCUMENTS forms, Conditions of the Contract and Specifications.

The Contract Documents consist of the Agreement between 1.2 EXECUTION, CORRELATION AND INTENT
Owner and Contractor (hereinafter the Agreement), Conditions
of the Contract (General, Supplementary and other Conditions), 1.2.1 The Contract Documents shall be signed by the Owner
Drawings, Specifications, addenda issued prior to execution of and Contractor as provided in the Agreement. If either the-dh otat te dv.uct iix in the Agreeenirt anti n otatr:sprvddi ieAremn.I ihrtl
the Cointract, other documents listedl i the Agremt And Owner or Contractor or both do not sign all the Contract
Modifications issued after execution of the Contract- A Modifi- DouetheAcictsaldnifschnigd c-
cation is (1) a written amendment to the Contract signed by Documents, the Architect shall identify such unsigned Docu-ments upon request.both parties, (2) a Change Order, (3) a Construction Change
Directive or (4) a written order for a minor change in the Work 1.2.2 Execution of the Contract hy the Contractor is a repre-
issued by the Architect. Unless specifically enumerated in the sentation that the C(ontractor has visited the site, become famil-
Agreement, the Contract Documents do not include other iar with local conditions under which the Work is to he per-
documents such as bidding requirements (advertisement or formed and correlated personal observations with require-
invitation to bid, Instructions to Bidders, ample fomils, the ments of the Contract Documents.
Contractor's bid or po~rtions of addenda re-lting to biddingContractor'mts). b1.2.3 The intent of the Contract [)ocuments is to include all
reqluirements). items necessar" for the proper execution and completion of the

1.1.2 THE CONTRACT Work by the Contractor. The Contract Documents are comple-
The Contract Documents form the Contract for Construction. mentary, and what is required by one shall be as binding as if
The Contract represents the entire and integrated agreement required by all; performance by the Contractor shall be
betwe.e(n the parties hereto and supersedes prior negotiations. required only to the extent consistent with the Contract Docu-
representations or agreements, either written or oral. The Con- ments and reasonably inferable from them as being necessary
tract may be amended or modified only by a Modification. The to produce the intended results.
Contract Doc~uments shall not be.- construed to create a contrac-Contact ocumnts hallnot c ac 1.2.40Organibation of the Spe'cifications into divisions, sections
tual relationship of any kind (I) bxetween the Architect and Con-
tractor, (2) be~tween the Owner and a Sub'ontractor or Sub- and articles, and arrangement of Drawings shall not control the
subcontractor or (3)Ietween any" persons or entities other than Contractor in dividing the Work among Subcontractors or in
the Owner and Contractor. The Architect shall, however, b, establishing the extent of Work to be- performed by any trade.
entitled to performance and enforcement of obli)gatkins under 1.2.5 Unless otherwise stated in the Contract Documents,
the Contract intended to facilitate performance of the words which have well-known technical or construction indus-
Architect's duties. try meanings are used in the Contract Documents in accord-

1.1.3 THE WORK ance with such recognized meanings.
The term "'Work" nieans the constnction and services 1.3 OWNERSHIP AND USE OF ARCHITECT'S

re(luired by the Contract Documents, whether completed or DRAWINGS, SPECIFICATIONS AND OTHER
partially completed, and include•s all other lalbor, materials, DOCUMENTS
equipment and services provided or to be provided by the 1.3.1 The Drawings, Specifications and other documents
Contractor to fulfill the Contractor's obligations. The Work prepared by the Architect are instruments of the Architect's
may constitute the whole or a part of the Project. service through which the Work to be executed by the Con-
1.1.4 THE PRoJECT tractor is described. The Contractor may retain one contract

w record stet. Neither the Contractor nor any Subcontractor, Sub-
The Project is the total construction hhtsubcontractor or material or equipment supplier shall own or
formed under the Contract Doc.uments may b- the whole or a claim a copyright in the Drawings, Specifications and other
part and which may include construction by the Owner or by douments prepared by the Architect, and unless otherwise
separate eont ract( Irs. indicated the Architect shall be deemed the author of them and

1.1.5 THE DRAWINGS will retain all common law, statutory and other reserved rights,
The Drwing:s are the graphic andi pictorial po~rtions of the Gin- in addition to the copyright. All copies of them, except the
tract D~cuments, wherever locatx.ed and whenever is..sued. Contractor's record set, shall be returned or suitably accounted
showing the design. lo-ation and dimensionts of the W''ork, for to the Architect, on request, upon completion of the Work.
generally including plans, elevations, sections. details. sched- The I)rawings, Specifications and other documents prepared
tiles and diagrams. by the Architect, and copies thereof furnished to the Contrac-

t(;r, are for use solely with respect to this Project. They are not
1.1.6 THE SPECIFICATIONS to be used by the Contractor or any Subcontractor, Sub-

The Specifications are that portion of the Contract Documents subcontractor or material or equipment supplier on other proj-
consisting of the written requirements for materials, equip- ects or for additions to this Project outside the scope of the

AlA DOCUMENT A201 0 GENERAL. C(ON)IrtIONS OF TilE CONTRACT FOR (CONSTRUCTION * FOt'RTI 'NTI1 EI)ITIoN
6 A201-1987 AIA5 * jIiC TtIEAMERICANINTIT[T" OFAR('ItTN . V3= NEW YORK AV'NIT, NW., WA.ilIN(,I')N, I (:. 2DC(XMe

WARNING: Unlicensed photocopying violates U.S. copyright laws and Is sublect to legal prosecution.





3.2 REVIEW OF CONTRACT DOCUMENTS AND 3.5 WARRANTY
FIELD CONDITIONS BY CONTRACTOR 3.5.1 The C(ontractor warrants to the Owner and Architect that

3.2.1 The Contractor shall carefully study and compare the , naterials and cquipment furnished under the Contract will Ihe
Contract Documents with each other and with infomiation of gixod quality and new unless otherwise reqtUired or permit-
furnished bv the Owner pursuant to Subparagraph 2.2.2 and ted by the Contract l)ocunments, that the Work will Ihe free
shall at once report to the Architect errors. inconsLstencies" or from defects not inherent in the quality required or peinritted,
omissions discovercd. The Contractor shall not he liahle to the and that the Work will conform with the requirements of tile
Owner or Architect for damage resulting from errors, inconsis- Contract Documents. Work not conforming to these require-
tencies or omissions in the Contract Documents unless the ments, including substittionlS not pox p'dy approved and
Contractor recognized such error, inconsistency or omission authorized, may he considered defective. The Contractor's
and knowingly failed to reix)rt it to the Architect. If the Con- warranty excludes remedy for damage or detect caused 'by
tractor performs any construction activity knowing it involves abuse, mo(difications not executed by tile Contractor, improper
a recognized error, inconsLstency or omission in the Contract or insufficient maintenance, improper olperation, or normal
Documents without such notice to the Architect, the Crontrac- wear and tear under normnal usage. If required by the Architect.
tor shall Lssumne appropriate- respomsihility for such pcrfor- the Cointractor shall furnish satisfactory evidence as to tile kind
mance and shall bear an appropriate amount of the attributable and quality of materials and cquillnient.
costs for correction. 3.6 TAXES

3.2.2 The Contractor shall take field me-asurements and verify 3.6.1 The Contractor shall pay sales, consumer, use and similar
field conditions and shall c-arefully comp.tare such field mn-a- taxes for the Work or poirtions thereof provided by the Con-
surements and conditions and other infomiatkm known to the tractor which are legally enacted when bids are received or
Contractor with tile Contract IDocuments before commencing negotiations concluded, whether or not yet effective or merely
activities. Errors, inconsistencies or omissions discovered shall scheduled to go into effect.
he repoirted to the Architect at once. 3.7 PERMITS, FEES AND NOTICES

3.2.3 The Contractor shall performn the Work in accordance 3.7.1 otherwise provided in the Contract Documents.
with the Contract Documents and submitals approved pur- the Contractor shall secure and pay for tile building permit and
suant to Paragraph 3.12. other pewrmits anti governmental fees, licenses and inspections

3.3 SUPERVISION AND CONSTRUCTION PROCEDURES necessary for proper execution and completion of tile Work
which are cttsiomnarily secured after execution oif tile Contract

3.3.1 The Contractor shall supervise and direct the Work, and which arc legally required when bids are received or nego-
using tile Contractor's best skill and attention. The Contractor tiations concluded.
shall e ,solcly respomsible for and have control over construe-
tion me-ans, methodls, techniques. -equenc.s and pr(K-edures 3.7.2 The Contractor shall comply with and give notices
:tnd for cox)rdinating all lx)rtions of the Work under the Con- required by laws, ordinances, rules, regulations and lawful
tract, unless Contract Documents give other specific instruc- orders of public authorities hearing on pwrfl)ormance of tile
tions concerning these matters. Work.

3.3.2 The Contractor shall be respomsible to the Owner for acts 3.7.3 It is not the Contractor's responsibility to ascertain that

andi omissions of the Contractor's employees. Subcontractors the Contract Documents are in accordance with applicable

and their agcnts and emtployecs, and other 1wrsotns performing laws, statutes, ordinances. building codes, and niles and rcgula-
portions of tile Work under a contract with tile Contractor. tions. However, if tile Contractor observes that rp)rtions of tile

Contract I)ocuments are at variance therewith, the Contractor
3.3.3 The Contractor shall not he relieved of obligation; to per- shall promptly notify the Architect and Owner in writing, and
form tile Work in accordance with tile Contract Documents necessary changes shall be accomplished hy appr)opriate
either by activitits or duties of tile Architect in tile Architect',s Modification.
administration of the Contract, or by tests, inspections or
approvals required or performed by persons other than tile 3.7.4 If tile Contractor performs Work knowing it to be con-

(:Contracto r. trary to laws, statutes, o rdinances, building coides, anid rules lind
regulations without such notice to the Architect and Owner,

3.3.4 The Co~ntractor shall be- respolnsible fo~r ins-tion ofpo)r- the Contractor shiall assume full respo)nsihility for such Work
tit)ns of Work already performed under this Contract to deter- and shall bear the attributable costs.
mine that such portions are in proper condition to receive sub-
sequcnt Work. 3.8 ALLOWANCES

3.4 LABOR AND MATERIALS 3.8.1 The Contractor shall include in the Contract Sum all

3.4.1 tUnless )thcrvwise provided in the Contract Iiculnlents. allowances stated in thle Contract D)ocuments. Items couercd

the Contractor shall provide and pay for labor, materials, equip- by allowances shall be stpplied for such amountsand by such
enolosrtoe e apersotns or cntities as tie owner may direct, but the Contractor

sent, to)ls, construction equipmlent and machinery, wicer, shall ntct he required to emnplo) y persons or entities against
hleat, utilities, transpoirtati( n, and other facilities and serit-s which the Clntractor makes recis .n(able: 4bjecti(in.

necessary for prope'r executittn and completion oif the Work,
whether Icnlprmiry or pcrmnanent and whether or not inc(orpi - 3.8.2 I nless otlherwise providled in the ( )nlrCitrc D4itmllnents;
rated or to he incorpoIrated in the Woirk. .1 materials and equilpmnt under an allowance shall be

3.4.2 The (:Conntractior shall enforce strict discipline and gox id selected I"r iinptly hy the ()wner ti ;iv uid dlay i the
order among the Contractor s emnployecs and other pe'rsons Work;
carrying out the Contract. T'he Contr:acti)r shall no)t permit .2 ;ial wainces shall ctiver the coist to the (Contractoir oif

employment of unfit persons or perso ns no t skilled in tasks materials .in(I etlttipnltint dclivered .it the site and a11
assigncd to them. requircd taxes, less applicable trade disecnounts;
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.3 Contractor's costs for unloading and handling at the which submittals are required the way the ('ontractor proposes
site, labor, installation costs, overhead, profit-and to conform to the information given and the design concept
other expenses contemplated for stated allowance expressed in the Contract Documents. Review by the Architect
amounts shall be included in the Contract Sum and is subject to the limitations of Subparagraph 4.2.7.
not in the allowances;no ihnever csth al nes; m3.12.5 The Contractor shall review, approve and submit to the

.4 whenever costs are more than or led s than allowances Architect Shop Drawings, Product Data, Samples and similar
submittals required by the Contract Documents with reason-

Change Order. The amount of the Change Order shall able promptness and in such sequence as to cause no delay in
reflect (1) the difference between actual costs and the2i cand the Work or in the activities of the Owner or of separate con-allowances under Clause 3.8.2.2 and (2) changes in tractors. Submittals made by the Contractor which are not
Contractor's costs under Clause 3.8.2.3. required by the Contract Documents may be returned without

3.9 SUPERINTENDENT action.

3.9.1 The Contractor shall employ a competent superinten- 3.12.6 The Contractor shall perform no tprtion of the Work
dent and necessary assistants who shall be in attendance at the requiring submittal and review of Shop Dlrawings, Product
Project site during performance of the Work. The superinten- Data, Samples or similar submittals until the respective submit-
dent shall represent the Contractor, and communications given tal has been approved by the Architect. Such Work shall be in
to the superintendent shall be as binding as if given to the Con- accordance with approved submittals.
tractor. Important communications shall be confirmed in writ-.
ing. Other communications shall be similarly confirmed on T312.7 By approving and submitting Shop Drawings, Product
written request in each case. Data, Samples and similar submittals, tile Contractor represents

that the Contractor has determined and verified materials, field
3.10 CONTRACTOR'S CONSTRUCTION SCHEDULES sremnt and field construction criteria related thereto, or3.10.1 The Contractor, promptly after being awarded the Con- will do so. and has checked and coordinated the Infornatio
tract, shall prepare and submit for the Owner's and Architect's contained within such submittals with the reluirements of the
information a Contractor's construction schedule for the Work. Work and of tile Contract Documents.
The schedule shall not exceed time limits current under the
Contract Documents, shall be revised at appropriate inter'aLs as 3.12.8 The Contractor shall not be relieved of responsibility
required by the conditions of the Work and Project, shall be for deviations fromn requirements of the Contract D)ocuments
related to the entire Project to the extent required by the Con- by the Architect's approval of Shop Drawings, Product Data,
tract Documents, and shall provide for expeditious and practi- Samples or similar submittals unless the Contractor has
cable execution of the Work. specifically informed the Architect in writing of such deviation

at the time of submittal and the Architect has given written
3.10.2 The Contractor shall prepare uind keep current, for the approval to the specific deviation. Tihe Contractor shall not be
Architect's approval, a schedule of submittals which is coordi- relieved of responsibility for errors or omissions in Shop Draw-
nated with the Contractor's construction schedule and allows ings, Product Data, Samples or similar submittals by the Archi-
the Architect reasonable time to review submittals. tect's approval thereof.

3.10.3 The Contractor shall conform to the most recent 3.12.9 The Contractor shall direct specific attention, in writing
schedules. or on resubmitted Shop Drawings, Product Data, Samples or

3.11 DOCUMENTS AND SAMPLES AT THE SrTE similar submittals, to revisions other than those requested by
the Architect on previous submittals.

3.11.1 The Contractor shall maintain at the site for the Owner
one record copy of the Drawings, Specifications, addenda, 3.12.10 Informational submittals upon which the Architect is
Change Orders and other Modifications, in good order and not expected to take respo)nsive action m~at be so identified in
marked currently to record changes and selections made during ihe Contract Documents.
construction, and in addition approved Shop Drawings. Prod- 3.12.11 When professional certification of performance criteria
uct Data, Samples and similar required submittals. These shall of materials, systems or equipment is required by the Contract
be available to the Architect and shall be delivered to the Archl- Documents, the Architect shall be entitled to rely upon the
tect for submittal to the Owner upon completion of the Work. accuracy and completeness of such calculations and certifi-

3.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES cations.

3.12.1 Shop Drawings are drawings, diagrams, schedules and 3.13 USE OF SITE
other data specially prepared for the Work b% the Contractor or 3.13.1 The Contractor shall confine operations at the site to
a Subcontractor, Sub-subcontractor, manufacturer, supplier or areas permitted by law, ordinances, permits and the Contract
distributor to Illustrate some p')rtloti of tile Work. Iocuinents and shall not unreasonably encumber tile site with

3.12.2 Product Data are illustrations, standard schedules. per- materials or equipment.
formance charts, instructions, brochures, diagrams and other 3.14 CUTTING AND PATCHING
information furnished by the Contractor to illustrate materials

3.14.1 The Contractor shall he responsible for cutting, fittingor equipment for sonic rportion of the Work.
or patching required to complete the Work or to make its parts

3.12.3 Samples are physical examples which illustrate fit together properly.
materials, equipment or workmanship and establish standards 3hy whch th Wor willbc juged.3.14.2 Tile Contratctor shall not damage or erdnt'ger a rportio)n

byhihheWokil ejud.of the Work or fully or partially completed construction of the

3.12.4 Shop Drawings, Product Da'ia, Samples and similar sub-. Owner or separate contractors by cutting, patching or other-
mittals are not Contract Documents. The purx)o- of their sub- wise altering such construction, or by excavation. The Contrac-
mittal is to demonstrate for those portions of the Work for tor shall not cut or otherwise alter such construction by the
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Owner or a separate contractor except with written consent of tect's consultants, 'and agents and employees of any of them
the Owner and of such separate contractor; such consent shall arising out of(I) the preparation or approval of maps, drawings,
not be unreasonably withheld. The Contractor shall not unrea- opinions, reports, surveys, Change Orders, designs or specifica-
sonahly withhold from the Owner or a separate contractor the tions, or (2) the giving of or the failure to give directions or
Contractor's consent to cutting or otherwise altering the Work. instructions by the Architect, the Architect's consultants, and

agents and employees of any of them provided such giving or
3.15 CLEANING UP failure to give is the primlary cause of the injury or damage.
3.15.1 The Contractor shall keep the premises and surround-
ing area free from accumulation of waste materials or nibbish
caused by operations under the Contract. At completion of the ARTICLE 4
Work the Contractor shall remove from and al-rt the Project
waste materials, rubbish, the Contractor's toois. construction ADMINISTRATION OF THE CONTRACT
equipment, machinery and surpluts materials. 4.1 ARCHITECT

3.15.2 If the Contractor fails to clean up as provided in the 4.1.1 The Architect is the person lawfully licensed to practice
Contract I~x'uments, the Owner may do so and the cost architecture or an entity lawfully practicing architecture iden-
thereof shall be charged to the Contractor. tifted a:s such in the Agreement and is referred to throughout

3.16 ACCESS TO WORK the Contract T)ocuments aLs if singular in number. The term

3.16.1 The contractor shall provide ti On Ahitt "'Architect" means the Architect or the Architect's authorized

acce.-ss to the Work in preparation and progres.s wherever representative.

located. 4.1.2 Dutits, responsihilities and limitations of authority of the
Architect as set forth in the Contract Documents shall not be

3.17 ROYALTIES AND PATENTS r¢.estricted, modified or extended without written consent of the
3.17.1 The Contractor shall pay all royalties and license fees. Owner, Contractor and Architect. Consent shall not be unrea-
The Contractor shall defend suits or claims for infringement of sonably withheld.
patent rights and shall hold the Owner and Architect-harmles•s
from loss on account thernf, but shall n()it be responlsiblc for 4.1.3 In case of termination of employment of the Architect,

such defense or loss when a particular design, process or prod- the Owner shall appoint an architect against whom the Con-

uct of a particular manufacturer or manufacturers is required by tractor makes no reamonable objection and whose status under

the Contract rN)ctuments. However, if the Contractor has rea- the Contract DXocuments shall he that of the former architect.

son to believe that the required design. proess or product is an 4.1.4 Iisputes arising under Subparagr.tphs 4. .2 and 4.1.3

infringement of a patent, the Contractor shall be responsible for shall be subect to arbitration.

such loss unless such information is promptly furnished to the

Architect. 4.2 ARCHITECT'S ADMINISTRATION
OF THE CONTRACT

3.18 INDEMNIFICATION 4.2.1 The Architect will provide administration of the Contract

3.18.1 To the fullest extent permitted by law, the Contractor as described in the Contract Documents, and will be the
shall indemnify and hold harmless the Owner, Architect, Archi- Owner's representative (I) during construction, (2) until final
tect's consultants, and agents and employees of any of them payment is due and (3) with the Owner's concurrence, from
from and against claims, damages. losses and expenses.., includ- time to time during the correction period described in Para-
Ing but not limited to attorneys' fees, arising out of or resulting graph 12.2. The Architect will advise and consult with the
from performance of the Work, provided that such claim, danm- Owner. The Architect will have authority to act on behalf of the
age, loss or expense is attributable to bo)dily injury, sickness, Owner only to the extent provided in the Contract Documents,
dise-ase or death, or to injury to or destruction of tangible prop- unless otherwise modified by written instrument in accordance
erty (other than the Work itself including loss of use resulting with other provisions'of the Contract.
therefrom, but only to the extent caused in whole or in part bhe
negligent acts or omissions of the Contractor, a Subcontractor, 4.2.2 The Architect will visit the site at intervals appropriate to
anyone directly or indirectly employed by them or anyone for the stage of construction to become generally familiar with the

whose acts they may be liable, regardless of whether or not progress and quality of the completed Work and to determine

such claim, damage, loss or expense is caused in part by a party in general if the Work is being performed in a manner indicat-

indemnified hereunder. Such obligation shall not be: construed ing that the Work, when completed, will be in accordance with

to negate, abridge, or reduce other rights or obligations of the Contract Documents. Hlowever, the Architect will not be

indemnity which would othcrwise exist as% to a party or person required to make exhaustive or continuous t)n-site inspections
ndes einth' Pto check quality or quantity of the Work. On the basis of on-

described in this Paragraph 3.1mH.
site observations as an architect, the Architect will keep the

3.18.2 In claims against any person or entity indemnified Owner Informed of progress of the Work, and will endeavor to
under this Paragraph 3. IN8 bY an employee of the Contractor, a guard tile Owner against defects and deficiencies in the Work.
Subco ntracto r, anyo ne d irectly o r ind ir ec.tly em plo yed b y them 4 . . h r h t c il n t h v o t o v r o h r e o n

oranyone for whose acts they may he. liable, the indemnifica- will3not be responsible for, construction means, methods,ti~n (;hligation under this Paragraph 3.18 shall not be- limited by ivntb esxnil o osr~to cnmtos
a liitaion<m aoun ortyl" ofdamgt.'scomi~nstio or techniques, sequence~s o)r proc'edure~s, o)r for ,safety precautions
a liitaionon aoun ortyp of amao.. comenstio or and programs in connection with the Work, sin ce these arebenefits payable by or for the Contractor or a Subc'ontractor at ngasi oncinwt h ok ic h~t:r

tinder workers' or workmcn~s compe'nsation acts, disability ,Solely the Contractor's responsibility a~s provided in Paratgraph

beneit ctsor oherempoyc benfitact. y 3.3. Tile Architect will not he respo nsihle fo)r tihe Contractor's
hcnult :ots r oter mplo'ee x'nuit ats.failure to carry out the Work in accordance with the C.ontract

3.18.3 The obligations of the Contracto: wider this Paragraph [)ocumnents. The Architect will not have control over or charge
3.18 shall not extend to the liability of the Architect, the Archi- of and will not be responsible for acts or omissions of the Con-
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tractor, Subcontractors, or their agents or employees, or of any out the Architect's responsibilities at the site. The duties,
other persons performing portions of the Work. responsibilities and limitations of authority of such project

representatives shall be as set forth in an exhibit to be incorpo-4.2.4 Communications Facilitating •Contract Administra- rated in tile Contract Doc~uments.
tion. Except as otherwise provided in the Contract Documents
or when direct communications have been specially autho- 4.2.11 The Architect will interpret and decide matters concern-
rized, the Owner and Contractor shall endeavor to communi- ing performance under and requirements of the Contract
cate through the Architect. Communications by and with the Documents on written request of either the Owner or Contrac-
Architect's consultants shall be through the Architect. Commu- tor. Tile Architect's response to such requests will be made
nications by and with Subcontractors and material suppliers with reasonable promptness and within any time limits agreed
shall be through the Contractor. Communications by and with upon. If no agreement is made concerning the time within
separate contractors shall be through the Owner. which interpretations required of the Architect shall be fur-

4.2.5 Based on the Architect's observations and evaluations of nished in compliance with this Paragraph 4.2, then delay shallbo e recognized on account of failure by the Architect to fur-
the Contractor's Applications for Payment, the Architect will
review and certify the amounts due the Contractor ad will nash such interpretations until 15 days after written request ismade for them.--
issue Certificates for Payment in such amounts.

4.2.6 The Architect will have authority to reject Work which 4.2.12 Interpretations and decisions of the Architect will be
does not conform to the Contract Documents. Whenever the consistent with the intent of and reasonably inferable from the
Architect considers it necessary or advisable for implementa- Contract Documents and will be in writing or In the form of
tion of the intent of the Contract Documents, the Architect will drawings. When making such interpretations and decisions, the
have authority to require additional inspection or testing of the Architect will endeavor to secure faithful performance by both
Work in accordance with Subparagraphs 13.5.2 and 13.5.3, Owner and Contractor, will not show partiality to either and
whether or not such Work is fabricated, installed or completed. will not be liable for results of interpretations or decisions 50
However, neither this authority of the Architect nor a decision rendered in good faith.
made in good faith either to exercise or not to exercise such
authority shall give rise to a duty or resxonsibility of the Archi- 4.2.13 The Architect's decisions on matters relating to aesthetic
tect to the Contractor, Subcontractors, material and equipment effect will be final if consistent with the intent expressed in the
suppliers, their agents or employees, or other persons perform- Contract Documents.
ing portions of the Work.

4.2.7 The Architect will review and approve or take otherappropriate action upon the Contractor's submiittl dasT- a, ; 4.3.1 Definition. A Claim is aI demand or assertion by one of

Shop Drawings, Product Data and Sample.%, but only for the the parties seeking, as a matter of right, adjustment or interpre-
limited purpose of checking for conformance with information tation of Contract terms, payment of money, extension of time
given and the design concept expressed in the Contract Docu- or other relief with respect to tile terms of the Contract. The
ments. The Architect's action will be taken with such reason- temi "Claim" also includes other disputes and matters in ques-
able promptness as to cause no delay in the Work or in the tion between the Owner and Contractor arising out of or relat-
activities of the Owner, Contractor or separate contractors, ing to the Contract. Claims must he m:ade by written notice.
while allowing sufficient time in the Architect's professional The responsibility to substantiate Claims shall rest with the
judgment to permit adequate review. Review of such submittals party making the Claim.
is not conducted for the purposo of determining the accuracy
and completeness of other details such as dimensions and 4.3.2 Decision of Architect. Claims, including those alleging
quantities, or for substantiating instructions for installation or an error or omission by the Architect, shall be referred initially
performance of equipment or systems, all of which remain the to the Architect for action as provided in Paragraph 4.4. A deci-
responsibility of the Contractor as required by the Contract sion by the Architect, as provided in Subparagraph 4.4.4, shall
Documents. The Architect's review of the Contractor's submit- be required Ls a condition precedent to arbitration or litigation
tals shall not relieve the Contractor of the obligations under of a Claim between the Contractor and Owner ats to all such
Paragraphs 3.3, 3.5 and 3.12. The Architect's review shall not matters arising prior to the date final payment is due, regardless
constitute approval of safety precautions or, unless otherwise of (1) whether such matters relate to execution and progress of
specifically stated by the Architect, of any construction means, the Work or (2) tie extent to which the Work has been corn-
methods, techniques, sequences or procedures. The Architect's pleted. The decision by the Architect in response to a Claim
approval of a specific item shall not indicate approval of an shall not be a condition precedent to arbitration or litigation in
assembly of which the item is a component. the event (1) the position of Architect is vacant, (2) the Architect

has not received evidence or has failed to render a decision
4.2.8 The Architect will prepare Change Orders and Construc- within agreed time limits, (3) the Architect has failed to taketion Change Directives, and may authorize minor changes inthe ork:is rovded n Pragrph .4.action required tinder Sub~paragrap)h .4.4.4 within 3io days afterthe Work as provided in Paragraph 74 the Claim is made, (4) 4:; days have passed after the Clim has

4.2.9 The Architect will conduct inspections to determine the been referred to the Architect or (5) the Claim relates to a
date or dates of Substantial Completion and the date of final mechanic's lien.
completion, will receive and forward to the Owner for the
"Owner's review and records written warranties and related 4.3.3 Time Limits on Claims. Claims by either party must be
Sdocuaments required by the Contract and assembled by the made within 21 days after occurrence of the event giving rise to
Caontractor, and will issue a final Certificate for Ilay'ment upon sach Claim or within 2 days after the climant first recognizescompliance with tile requirements of tihe Contract lD.cuments. (ite condition giving rise to the caltin, whichever Is later. Clainms

must be made hy written notice. An additional Claim made
4.2.10 If the Owner and Architect agree, the Architect will pro- after the initial Claim has been implemented by Change Order
vide one or more project r"presentatives to assist in carrying will not be considered unless submitted in a timely manner.
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4.3.4 Continuing Contract Performance. Pending final reso- substantiating that weather conditions were abnormal for the
lution of a Claim including arbitration, unless otherwise agreed period of time and could not have been reasonably anticipated,
in writing the Contractor shall proceed diligently with perfor- and that weather conditions had an adverse effect on tile
mance of the Contract and the Owner shall continue to make scheduled construction.
payments in accordance with the Contract Documents.

4.3.9 Injury or Damage to Person or Property. If either party
4.3.5 Waiver of Claims: Final Payment. The making of final to the Contract suffers injury or damage to person or property
payment shall constitute a waiver of Claims by the Owner because of an act or omission of the other party, of any of the
except those arising from: other party's employees or agents, or of others for whose acts

.1 liens, Claims, security interests or encumbrances aris- such party is legally liable, written notice of such injury or

ing out of the Contract and unsettled; damage, whether or not insured, shall he given to the other

.2 failure of the Work to comply with the requirements party within a reasonable time not exceeding 21 days after first-
observance. The notice shall provide sufficient detail to enable

of the Contract Documents; or the other party to investigate the matter. If a Claim for addi-

.3 terms of special warranties required by the Contract tional cost or time related to this Claim is to be asserted, it shall
Documents. be filed :as provided in Subparagraphs 4.3.7 or 4.3.8.

4.3.6 Claims for Concealed or Unknown Conditions. If con- 4.4 RESOLUTION OF CLAIMS AND DISPUTES
ditions are encountered at the site which are (1) subsurface or
otherwise concealed physical conditions which differ materi- 4.4.1 The Architect will review Claims and take one or more of
ally from those indicated in the Contract Documents or (2) the following preliminary actions within ten days of receipt of a
unknown physical conditions of an unusual nature, Whichi dif- Claim: (1) request additional supporting data from the claimant,

fer materially from those ordinarily found to exist and generally (2) submit a schedule to the parties indicating when the Archi-
recognized as inherent in construction activities of the tect expects to take action, (3) reject the Claim in whole or in

character provided for in the Contract Documents, then notice part, stating reasons for rejection, (4) recommend approval of

by the observing party shall be given to the other party the Claim by the other party or (5) suggest a compromise. The

promptly before conditions are disturbed and in no event later Architect may also, but is not obligated to, notify the surety, if
than 21 days after first observance of the conditions. The Archi- any, of the nature and amount of the Claim.
tect will promptly investigate such conditions and, if they differ
materially and cause an increase or decrease in the Contractor's 4.4.2 If a Claim has been resolved, the Architect will prepare or
cost of, or time required for, performance of any part of the obtain appropriate documentation.
Work, will recommend an equitable adjustment in the Contract 4.4.3 If a Claim has not been resolved, the party making the
Sum or Contract Time, or both. If the Architect determines that CClaim shall, within ten days after the Architect's preliminary
the conditions at the site are not materially different from those reslamse, take one or more of the following actions: (1) Submit
indicated in the Contract Documents and that no change in the responsesakeone or reuof the Actins ct, ub )additional supporting data requested by the Architect, (2)
terms of the Contract is justified, the Architect shall so notify modify the initial Claim or (3) notify the Architect that the initial
the Owner and Contractor in writing, stating the reasons. Claim stands.
Claims by either party in oppx)sition to such determination
must be made within 21 days after the Architect-hasý<iiven 4.4.4 If a Claim has not been resolved -after consideration of the
niotice of the decision. If the `Owner and Contractor cannot foregoing and of further evidence presented by the parties or
agree on an adjustment in the Contract Sum or Contract Time, requested by the Architect, the Architect will notify the parties
the adjustment shall be referred to the Architect for initial deter- in writing that the Architect's decision will be made within
mination, subject to further proceedings pursuant to Paragraph seven days, which decision shall be final and binding on the
4.4. parties but subject to arbitration. Upon expiration of such time

4.3.7 Claims for Additional Cost. If the Contractor wishes to period, the Architect will render to the parties tile Architect's
make Claim for an increase in the Contract Sum, written notice written decision relative to the Claim, including any change in

as provided herein shall be given before proceeding to execute the Contract Sum or C!ontract Time or both. If there is a surety

the Work. Prior notice is not required for Claims relating to an and there appears to be a possibility of a Contractor's default,
emergency endangering life or property arising under Para- the Architect may, but is not obligated to, notify the surety and
graph 10.3. If the Contractor believes additional cost is request the surety's assistance in resolving the controversy.
involved for reasons including but not limited to (1) a written
interpretation from the Architect, (2) an order by the Owner to 4.5 ARBITRATION

stop the Work where the Contractor was not at fault, (3) a writ- 4.5.1 Controversies and Claims Subject to Arbitration. Any
ten order for a minor change in the Work issued by the Archi- controversy or Claim arising out of or related to tile Contract,
tect, (4) failure of payment by the Owner, (5) termination of the or the breach thereof, shall be settled by arbitration in accor-
Contract by the Owner, (6) Owner's suspension or (7) other dance with the Construction Industry Arbitration Rules of the
reasonable grounds, Claim shall he filed in accordance with the American Arbitration Assoclation, and judgment upon the
procedure established herein. award rendered by the arbitrator or arbitrators may be entered

4.3.8 Claims for Additional Time in any court having jurisdiction thereof, except controversies

4.3.8.1 If the Contractor wishes to make Claim for an increase or Claitns relating to aesthetic effect and except those waived as

in the Contract Time, written notice as provided herein shall Ib provided for in Subparagraph 4.3.5. Such controversies or

given. The Contractor's Claim shall include an estimate of cost Claims upon which the Architect has given notice and rendered
a decision as provided ill SubparaIgralph 4.4.4 Shall be subIject to

and of probable effect of delay on progress of the Work. In the ardecision apovidedtin Subararap 4.4. shall behsljet to
case of a continuing delay only one Claim is necessary. arbitr tin upoen written dea ysd of' eit her party. Arbitrat in

- may be commenced when 45 days have passed after a Claim
4.3.8.2 If adverse wveather conditions are the basis for a Claim has been referred to the Ard.hitect as provided in Paragraph 4.3
for additional time, such Claim shall be documented by data and no decision has been rendered.
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4.5.2 Rules and Notices for Arbitration. Claims between the 4.5.6 Claims and Timely Assertion of Claims. A party who
Owner and Contractor not resolved under Paragraph 4.4 shall, files a notice of demand for arbitration must assert in the
if subject to arbitration under Subparagraph 4.5.1, be decided demand all Claims then known to that party on which arbitra-
by arbitration in accordance with the Construction Industry tion Is permitted to) be demanded. When a party fails to Include
Arbitration Rules of the American Arbitration Association cur- a Claim through oversight, inadvertence or excusable neglect,
rently in effect, unless the parties mutually agree otherwise, or when a Claim has matured or been acquired subsequently,
Notice of demand for arbitration shall be filed in writing with tile arbitrator or arbitrators may permit a;mendnment.
the other party to the Agreement between the Owner and Con-
tractor and with the American Arbitration Association, and a 4.5.7 Judgment on Final Award. The award rendered by the
copy shall be filed with the Architect. arbitrator or arbitrators shall be final, and judgment may be

entered upon it in accordance with applicable law in any court
4.5.3 Contract Performance During Arbitration. During arbi- having jurisdiction thereof.
tration proceedings, the Owner and Contractor shall comply
with Subparagraph 4..4. ARTICLE 5

4.5.4 When Arbitration May Be Demanded. Demand for arbi-
tration of any Claim may not be made until the earlier of (1) the SUBCONTRACTORS
date on which the Architect has rendered a final written deci- 5.1 DEFINITIONS
sion on the Claim, (2) the tenth day after the parties have pre-
sented evidence to the Architect or have been given reasonable 5.1.1 A Subcontractor is a person or entity who has a direct
opportunity to do so, if the Architect has not rendered a final contract with the Contractor to perform a portion of the Work
written decision by that date, or (3) any of the five events at the site. The term "Subcontractor" is referred to throughout
described in Subparagraph 4.3.2. the Contract Documents as if singular in number and means a

4.5.4.1 When a written decision of the Architect states that (1) Subcontractor or an authorized representative of tie Subcon-tractor. The term "Subcontractor" does not include a separate
the decision is final but subject to arbitration and (2) a demand trcontractor or subcontractors of a separate contractor.for arbitration of a Claim covered by such decision must be
made within 30 days after the date on which the party making 5.1.2 A Sub-subcontractor is at person or entity who has a
the demand receives the final written decision, then failure to direct or indirect contract with a Subcontractor to perform a
demand arbitration within said 30 days' period shall result in portion of the Work at the site. The term "Sub-subcontractor"
the Architect's decision becoming final and binding upon the is referred to throughout the Contract Documents as if singular
Owner and Contractor. If the Architect renders a decision after in number and means a Sub-subcontractor or an authorized

arbitration proceedings have been initiated, such decision may representative of the Sub-subcontractor.
be entered as evidence, but shall not supersede arbitration pro-
ceedings unless the decision is acceptable to all parties 5.2 AWARD OF SUBCONTRACTS AND OTHER
concerned. CONTRACTS FOR PORTIONS OF THE WORK

5.2.1 Unless otherwise stated in the Contract Documents or4.5.4.2 A demand for arbitration shall be made within the time the bidding requ~iremenits, the Contractor, ais soon as prac-limits specified in Subparagraphs 4.5.1 and 4.5.4 anod Clause ticable after award of the Contract, shall furnish in writing to
4.5.4.1 as applicable, and in other cases within a reasonable the Owner through the Architect the names of persons or enti-
time after the Claim has arisen, and in no event shall it be made
after the date when institution of legal or equitable proceedings ties (including those who are to furnish materials or equpmentfabricated to a special design) proposed for each principal por-based on such Claim would be barred by the applicable statute tion of the Work. The Architect will promptly reply to the Con-of limitations ats determined pursuant to Parigraph-1-3_V7.- ino h ok h rhtc ,ilpopl el oteCntractor in writing stating whether or not the Owner or the

4.5.5 Limitation on Consolidation or Joinder. No arbitration Architect, after due Investigation, has reasonable objection to
arising out of or relating to the Contract Documents shall any such proposed person or entity. Failure of the Owner or
include, by consolidation or joinder or in any other manner, Architect to reply promptly shall constitute notice of no reason-include, ~ ~ ~ ~ ~ ~ ~ ~ al oybosliaioercontrironan.termnnr
the Architect, the Architect's employees or consultants, except able objection.
by written consent containing specific reference to the Agree- 5.2.2 The Contractor shall not contract with a proposed per-
ment and signed by the Architect, Owner, Contractor and any

son or entity to whom the Owner or Architect has made rea-other person or entity sought to be joined. No arbitration shall soalantieyojco.ThCnraorhllntb
sonable and timely objection. The Contractor shall not beinclude, by consolidation or joinder or in any other manner,

parties other than the Owner, Contractor, a separate contrac- redeuredoona ction t
tor as described in Article 6 and other persons substantially
involved in a common question of fact or law whose presence 5.2.3 if the Owner or Architect has re-asonalle objection to a
is required if complete relief is to be accorded in arbitration. No person or entity pro)posed by tile Contraictor, thie Contractor
person or entity other than the Owner, Contractor or a separate shall propose another to whom the Owner or Architect has no
contractor as described in Article 6 shall be included as an orig- reasonable objection. The Contract Sum shall be increased or
inal third party or additional third party to an arbitration whose decreased by the difference in cost occasioned by such change
interest or responsibility is insubstantial. Consent to arbitration and an appropriate Change Order shall be issued. I lowever, no
involving an additional person or entity shall not constitute increase in the Contract Sum shall be allowed for such change
consent to arbitration of a dispute not described therein or with unless the Contractor has acted promptly and responsively in
a person or entity not named or described therein. The fore- submitting names as required.
going agreement to arbitrate and other agreements to arbitrate
with an additional person or entity duly consented to by parties 5.2.4 The Contractor shall not change a Subcontractor, person
to the Agreement shall be specifically enforceable under appli- or entity previously selected if the Owner or Architect makes
cable law in any court having jurisdiction thereof. reasonable objection to such change.
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5.3 SUBCONTRACTUAL RELATIONS 6.1.3 The Owner shall provide for coorlination of the activi-

5.3.1 Bly appropriate agreement, written where legally required ties of the Owner's own forces and of each separate contractor
for validity, the Contractor shall require each Subcontractor, to with the Work of the Contractor, who shall cooperate with
the extent of the Work to be performed by the S ubcontr-ct-or, them. The Contractor shall participate with other separate con-
to he hound to the Contractor by terms of the Contract u- tractors and the Owner in reviewing their construction sched-

,d aeobligations iles when directed to do so. The Contractor shall make any Iments, and to assume toward the Contractor all the revisions to the construction schedule ani Contract Sum
and responsihilities which the Contractor, iby these lDocu-assumes toward Owner deemed necessary after a joint review and mutual agreement.
menits, asue oadthe onrand Architect. Each subcon-
tract agreement shall preserve and protect the rights of the The construction schedules shall then constitute the schedules
Owner and Architect uinder the Contract Documents with to be used by the Contractor, separate contractors and the
respect to the Work to he performed by the Subcontractor s Owner until subsequently revised.

that subcontracting thereof will not prejudice such rights, and
shall allow to the Subcontractor, unless specifically provided 6.1.4 Unless otherwise provided in the Contract Documents,
otherwise in the subcontract agreement, the benefit of aill when the Owner performs construction or operations related
rights, remedies and redress against the Contractor that h to the Project with the Owner's own forces, the Owner shall be
Contractor, by the Contract Dcuments, has against the deemed to be subject to the same obligations and to have the
Owner. Where :appropriate, the Contractor shall reluire each same rights which apply to the Contractor under the Condi-

Owner.tWhereapto roprte, nthe Contractr shaglreem qntwire eah- tions of tile Contract. including. witho ut excluding others,
Subcontractor to enter Into similar agreements with Sub-sub- those stated in Article 3, this Article 6 and Articles 10, II
contractors. The Contractor shall make available to each pro- nd 12.
posed Subcontractor, prior to the execution of the subcontract
agreement, copies of the Contract Documents to which the 6.2 MUTUAL RESPONSIBILITY
Subcontractor will be bound, and, upon written request of the
Subcontractor, identify to the Subcontractor terms and condi- 6.2.1 The Contractor shall afford the Owner and separate con-
tions of the proposed subcontract agreement which may be at tractors reasonable opportunity for introduction and storage of
variance with the Contract Documents. Subcontractors shall their materials and equipment and performance of their activi-
similarly make copies of applicable portions of such documents ties and shall connect and coordinate the Contractor's con-
available to their respective proposed Sub-subcontractors. struction and operations with theirs as required by the Contract

5.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS Documents.

5.4.1 Each subcontract agreement for a portion of the Work is 6.2.2 If part of the Contractor's Work depends for proper
assigned by the Contractor to the Owner provided that: execution or results upon construction or operations by the

.1 assignment is effective only after termination of the Owner or a separate contractor, the Contractor shall, prior to
Contract by the Owner for cause pursuant to Pari- proceeding with that portion of the Work, promptly report tograph 14.2 and only for those sub(ontract agreements the Architect apparent discrepancies or defects in such other
which the Owner accepts by notifying the Subcon- construction that would render it unsuitable for such proper

tractor in writing; and execution and results. Failure of the Contractor so to report
shall constitute an acknowledgment that the Owner's or sepa-

.2 assignment is subject to the prior rights of the surety, rate contractors' completed or partially completed construction
it any', obligated under bond relating to the Contract. is fit and proper to receive the Contractor's Work, except as to

5.4.2 If the Work has been suspended for more than 30 days. defects not then reasonably discoverable.
the Subcontractor's compensation shall he equitably adjusted.

6.2.3 Costs caused by delays or by improperly timed activities
or defective construction shall be borne by the party responsi-
ble therefor,ARTICLE 6

6.2.4 The Contractor shall promptly remedy damage wrong-
CONSTRUCTION BY OWNER fullIy caused by tile Contractor to completed or partially com-

OR BY SEPARATE CONTRACTORS - pleted construction or to property of the Owner or separate
contractors ais provided in Subpar, gaph 10.2.9).

6.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION
AND TOAWARDSEPARATECONTRACTS 6.2.5 CIaims and other disputes and matters in (luestiOln

6.1.1 The Owner reserves the right to perform constructioni or between the Contractor and a separate contractor shall he sub-
operations related to the Project with the Owner's own forces, ject to the. provisions of Paragraph 4.3 provided the separate
and to award separate contracts in connection with other por- contractor has reciprocal obligations.
tions of the Project or other construction or operations on the
site under Conditions of the Contract identical or substantially 6.2.6 The Owner and each separate contractor shall have the
similar to these incslding those portions related to insurance same responsibilities for cutting and patching as are described
and waiver of subrogation. If the Contractor claims that delay for the Contractor in Paragraph 3.14.
or additional cost is involved because of such action by the
Owner, the Contractor shall make such Claim as provided else- 6.3 OWNER'S RIGHT TO CLEAN UP

where in the Contract Documents. 6.3.1 If a dispute arises among the Contractor, separate con-

6.1.2 When separate contracts are awarded for different por- tractors and the Owner as to the responsibility under their
tions of the Project or other construction or operations on the respective contracts for maintaining the premises and surround-
site, the term n"Contractor" in the Contract Documents in each ing area free from waste materials and rubbish as described in
case shall mean the Contractor who executes each separate 1.aragraph 3.19, the Owner max' clean tp and allocate the cost
Owner-Contractor Agreement, among those responsible is the Architect determines to be Lust.
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ARTICLE 7 .3 cost to he determined in a manner agreed upon by
the parties and a mnutually acceptable fixed or percent-

CHANGES IN THE WORK age fee; or
.4 •is provided in Subparagraph 7.3.6.

7.1 CHANGES 7.3.4 Upon receipt of a Construction Change Directive, the

7.1.1 Changes in the Work may he accomplished after execu- Contractor shall promptly proceed with the change in the
tion of the Contract, and without invalidating the Contract, by Work involved and advise the Architect of the Contractor's
Change Order, Construction Change Directive or order for a agreement or disagreement with the method, if any, provided
minor change in tile Work, subject to the limitations suati-dW-in in the Construction Change Directive for determining the pro-
this Article 7 and elsewhere in-the Contract Documents. posed adjustment in the Contract Sum or Contract Time.

7.1.2 A Change Order shall he based upon agreement among 7.3.5 A Construction Change Directive signed by the Contrac-
tile Owner, Contractor and Architect; a Construction Change tor indicates the agreement of the Contractor therewith, includ-
Ditective requires agreement by the Owner and Architect and ing adjustment in Contract Sum and Contract Time or the

may o)r ray not be ;agreed to by thie Contractor; in order fora method for determining them. Such agreement shall be effec-
minor change in the Work may be issued by the Architect tive immediately and shall be recorded as a Change Order.
alone.

7.3.6 If the Contractor does not respond promptly or disagrees
7.1.3 Changes in the Work shall be performed under appli- with the method for adjustment in the Contract Sum,, tile
cable provisions of tile Contract I)ocuments. and the Contrac- method and the adjustment shall be determined by the Archi-
tor shall proceed promptly, unless otherwise provided in tile tect on tile basis of reasonable expenditures and savings of
Change Order Construction Change Directive or order for a those performing the Work attributable to the change, includ-
minor change in tile Work. ing, in case of an increase in the Contract Sum, a reasonable
7.1.4 If unit prices are stated in the Contract Documents or allowance for overhead and profit. In such case, and also under
sulbsequcently agreed upon, and if quantities originally con- Clause 7.3.3.3, the Contractor shall keep and present, in Such

templated are so changed in a proposed Change Order or Con- form as the Architect may prescribe, an itemized accounting

struction Change Directive that application of such unit prices together with appropriate supporting data. Unless otherwise

to quantities of Work proposed will cause substantial inequity provided in the Contract Documents, costs for tile purposes of
to the Owner or Contractor, the applicable unit prices shall e this Subparagraph 7.3.6 shall be limited to the following:
equitably adjusted. .1 costs f or incdng soial security, old age and

unemployment insurance, fringe benefits required by
7.2 CHANGE ORDERS agreement or custom, and workers' or workmen's
7.2.1 A Change Order is a written instrument prepared by the compensation insurance;
Architect and signed by tile Owner. Contractor and Architect, .2 costs of materials, supplies and equipment, includ-
stating their .greement upon all of the following: ing cost of transportation, whether incorporated or

.1 a change in the Work; consumed; .

.2 the amount of the adjustment in the Contract Sum, if .3 rental costs of m:ichinery and equirmlent, exclusive Of
an\'; and hand tools, whether rented fromn the Contractor or

.3 tile extent Of the adjustment in the Contract Time, if others;
any. .4 costs of premiums for all bonds and Insurance, permit

fees, and sales, use or similar tatxes related to the
7.2.2 Methods used in determining adjustments to the Contract Work; and
Sum may include those listed in Subparagraph .3.5 additional costs of supervision and field office person-

nel :tditiccntly cosiuaht o t)s,3c\iile chang fel.(llcepr<

7.3 CONSTRUCTION CHANGE DIRECTIVES nel directly itrributablc to the change.

7.3.1 A Construction Change Direct.tive is a written order pre- 7.3.7 Pending Final determination of cost to tile Owner,
pared by tile Architect and signed bIv the Owner and Architect. ie included in Applications for
directing a ch;ange in tile W ork -and stating a proposed basis for ayment.111tS not in dispute o tn to be anl loed In theC: ontrc-

Paymnent. Tihe amount o)f credit Ito be :lhowcd by" tile ('ontr:,c-

odjustment, if any, in the Contract Sum or Contract Time, or tor to tile Owner for a deletion or change which results in a net
both. The Owner mllax by C'onstruction Change Directi\'e, decrease in the Contract Sum shall be aictual net cost as coil-
without invalidating the Contract, order changes in the Work firmed 1w the Architect. When both additions and credits
within the general scope of the Contract co)nsisting of.addi- cing y te Ark or both are ind itstios, eltios r ohert~vist~s, ll• CntrctSt-,-1 ad C-)- covering related Work or substitutions ;ire involved in at
tions, deletions or other evisits, th Contract Sum anad (Ton- change, the allowance for overhead and profit shall be figured
tract Timlie being adjusted accordingl. on the basis of net increase, if iany, with respect It) thait change.

7.3.2 A Construction Change Directive shall be used in tile 7.3.8 if the Owner ;rnd Contractor do not agree with the
absence of total atgreemlent onl tile terms of a Change Order. i o a e t mradjustment in Contract Time or the method for determining it,

7.3.3 If the Construction Change I)irective provides for an the djusttimcnt or the method shall be referred to the Architect

adjustment to the( Contrract Sum, the adjustiihent shall he based fo r determinatioin
oil one of the following methods: 7.3.9 When the Owner and Cmntractor agree with the deter-

.1 mutual acceptance of i lump sum properly itemized minialion nm.ide by the Architect concerning the adjustmnents in
;indi supported by sufficient substantiating dta It per- tle (Comntract Sum a.nd Contract Tinle, or othcrwvisc reach agrce-

ait evaluation; inent upon the adjustments, such agreement shall be effective

.2 unit prices stated in the Contract l)ocuments or sub- immediately' and shall be recorded by preparation aind execu-
seqtcntly agreed upon; lion of .in appropriaite Chiinge Order.
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7.4 MINOR CHANGES IN THE WORK ARTICLE 9I
7.4.1 The Architect will have aut.1hority to order iminor changes
in the W~ork not involving adjustment in the Contract Sumi or PAYMENTS AND COMPLETION
extension of the Contract Time and not inconsistent with the 9.1 CONTRACT SUM
intent of the Contract Documents. SuIch changes shall lie 911TeCnrc U sttdIiteAreiit iCL
effected hv written order and shall he binding onl the Owner 9.1.1i TeC trdumistednthAgeetad.Inld I
arid Contractor. The C;ontractor shall carry out suIch w~ritten wiguhori/A.1 aIjusliertl1ltS, is thle ti t:.! ammnIOt1 pay'ablebý 11the

orders p'romptly. Owner to) the Contractor lor performianc'e of the W~ork under

ARTICLE 8 9.2 SCHEDULE OF VALUES
9.2.1 Before the first Application for Pavnment, the Contractor

TIME ',hall suhmilit to the Architect ai scheduleC f vaIlues allocate'd to
v'aruious portio ns of the Wo rk, prepared inl SuICh frillr and Sup-

8.1 DEFINITIONS pi rted by such data to substantiate its aCCUracy as the Architect

8.1.1 Unless otherwise provided, Contract Time is thle period 1ta-im'Crequire. [his sche~dule, Unless Obijected to by the Architect,
of timec, iell~uding aulthorized adjulstmen~ts, allotted Inl thle (on- shall he use~d a.s a basis for reviewing the C intracti r's Applica-

tract Documents for Sub.Stantial Comnpletion of thle WVork. tii ns foir Paxyment.

8.1.2 The date of commencement of the Work is the date 9. APPLICATIONS FOR PAYMENT
established in the Agreement. The date shall not he piostponed 9.3.1 At least tenl day's before the date established for each
hv the falire to aet of the Contractor or of persons or entities pro gress payment, thle Contractor shall suhm~lit to thle Architect

for whoini the Contractor is responsible. ani itemized Application fo r Paymecnt hfor operations ci irnpletdI
inl accoirdance with the schedule of" values. SuIch applicaItionl

8.1.3 The date of Substatitial Completion is the dlate certified shl entrzd fr~urdand sLippre i' uhdt
hv the Architect in accordance with Paragraph 9.8. shtnitn h inrciisrgtttpyeta h we

8.1.4 The term ''dayN' '. alSued inl the Conitract Docwumetnts shaill oir Architect max' requ~ire. such as co pies Of' requisitions' fri tll
mecan icalendar daxi\ unleICss itherxx ise specifically defined. Suhbcontractors and material su~ppliers, and reflecting retainiage

8.2 PROGRESS AND COMPLETIONifpoiefo lcx rcIit CnatDCLMUS

8.2.1 lime limlits stated in the (Contract D~ocuments are of the 9.3.1.1 'Such applications may include requeC"'St f-,r paymnitt oin

essence of the C ontract B\ eXeCuLting thle Agreement the (oil- account iif chaingcs inl thle Work w\hich have been priiperly

tractoir co nfirms that the Contract Time is a reasionable period attirzd v ntrtiinCng lirtvshunitve
for performing the Wiirk. inludedIL inl Chainge Orders.

8.2.2 The Contractor shall not kno-wingly, except by agree- 9.3.1.2 Such applications tmay not inlu(Ade requests fur pay'-

ment or instructio~n if the Owner in wvriting. prematurely eoiml- mlent Oif am( flin11ts the Conitractorw does no t intend to) pay' ti( ia

mence: operations onl the site or elsewhere prior to the effective SubIcontractor or material supplier heCauIse iii diSpu.ii r Other

(late (if inlsurance requ~ired hv Article I I to he furnlished by the reasiln.

Cointractor. Thie date i f commeincemnirt of thle Wo rk shiall tnot 9.3.2 t.nkcss otherwise priovided inl thle Co~ ntract I ) cun11~tenS,
he changed hv thle effc~tive date Of suIch insur~ance. Unless thle pax menits shall he mlade on account of materials and equipment
date of commencement is established by a ntotice Ii) proceed deieeansiahvtiedttestefrsbsttn ci-
given by the Owyner. thle Contractor shall notify thle Oxwner Ili oratiiind ind ithe 1\ Wok.Ifaproed atine advanc for SLbS(~th ()wneOr.

writing not less than five clays or Other agreed peruiii befiore payment maxy sim ilarlv he made fi r miaterials and cc luiptII lten
cnitnt wncing the Vi irk tot permtit the t imely filing if mo rtgages. suLi't ab V sto red o~tth' i esite at a1 loIitat iiin agreed upil in in\x riling.
mecchatiic's liens and Other secu~rity interests. 'avmettt ftor miaterials anld equi~ptiteni stiored Oi ini r iff thle site

8.2.3 The Ci in tracto r shall proiceed eXJ peditiiotul x' w~ithI adcl- shall he c-lIiti -i 11ed up~ inCOi iplialIcC I)% the ( ,(tit racti ir \v\it ' h

qJUate forces and shall1 achieve SubStantiail Ci t11ciupletti xvlitli pri cedlures satisfacti rx' to tilte 0()wner tI( establish the Ow)xner s
the Cotntract Time. title to SuICI m taterials anld eqJuipmen~t iOr i thrvieprottect t he

)xnrsintere~st an1d Shall1 1incIlude applio.ahleI itiscirance.
8.3 DELAYS AND EXTENSIONS OF TIME stiorage an1d transpi rtation toi the site fior such' niaterials aind

8.3.1 It the Cointractior is delaveid l at y .in ime in proigress if- tile eC( itittit tet sti tied Oiff tilie Site.
Wiork hx- an act or necglect i f the ON )ner i r Architect. i r if ifar 9.3.3 Th'le ( i nt ract ir xx'arrant s that title iii all i\ irk ciO ixcid h\
enmploe if eithr or Of I eart cint racto i ml~e ir an teliat io n ft (I Pair in l pas"s1 tiitlie ()\xx'ner nIi later than11
thle ( )wner. O r lbv changes ordered Iin the Vi irk. i r bv labir the timte i1 ifpaytlictit 'Tte (>II*;tii I 'a Wiirlubler xx arrants that
disputeWs, fire, utinsuLJ deIAx' inl dLIxenries, unlavi iidahle casualties upt ll sthilitital iOit an Applicatit n ti r i'axtitetti all \\)irk Ii r
iir itOe a~e ix dther AIC )'(IL C ;c i~n tracti r's ci wt ri l. orI hv de lax xxt lCeritcasf iPaittitItxeIciir'iiusysud
aILIIIit cL iytie te, r penidinig arbit ration Ofi i \ Othe JldJbx'~t1CC\' i431 itlie~l ff

cauNse which ttic Architect dctertiincs riax' just ifx' dela'ilicti C iitracti r's kin ixvedg(e. ilift rmiatii n anld beile. hic tlice( and1
the (Amintat Tlime shall he exitended. h\ C hattgr ( )rdet' lowir stilt cleat' t0i liens1. cLaittiS. sec itty iICcs',I Ori CeIitc'ntttbraitc Ill
reasionahle tIMe as" thle Arc~hitect tItav il\ 'tCICf-ltilii.'. fa\Or Ot the COintrAClI i. 1SuhctIJ wiOatt'.itira pi rs.i

8.3.2 (;liitis relatinig 10i time shalli he Miade ill acI i~rdIatt cxx itli iOtheiXrits tir enItities" Mtakinig a latt L.111 b reasi ii l (i)i iti.1\ll

A.ippl icahIC proixisionirs i i Paragraph j.3. 1)1t) IxIL Ukdihi i. itatcriail anld eliiipIitieiii IteIAltitg it) Ilie \\ irk.

8.3.3 'lTiis ltar.igraptt 8. ' i iJOcs noit preclude re0i1v t ditm 9.4 CERTIFICATES FOR PAYMENT
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OIwner a Certificate for Playmlent, xvith a copy to the Contrac- 9.5.2 When thle above reatsons for wvithhR lding (certificatiol are
tor, for such amIount as the Architect determines is properly removecd, certihication wXill he niade forl amounts preL-vo LININ
due, or notify the Contractor and Owvner in writing of tile x ithhlclol
Architect's reasons for withholding certification inl whole or ill 9.6 PROGRESS PAYMENTS
part as provided in Suhparagraph 9.5. 1. 9.6.1 Atter the Architect has Issued a Cricaefor Pavimenlt.

9.4.2 The issuance of a Certificate for Paymient will conlstitu~tea thle ON% tier ,hall make paymnent in the manner and %Nithinl thle
representation by the Architect to thie Owner. hasecl ()0 the time provided inl thle Contract lDoAIlCumetS, and ShOl ( notify

Architect's observations at thle site and thle data comprising the thc Architect.
Application for Payment, that the W~ork has progrcssecd to thle 9.6.2 The CoIntractor shall promnptly pay each Subco ntracto r,
point indicated and that, to thc hest of the Architct's kn IXXV upon receipt oif payment fron 101 ( the1Oner, oul~t I f the atmount0
edge. information and helief, quLality Of thie V~( rk is, 'in accorI- paid to thle Contracto r onl accountI (If such SUhel ntracto r's Ior-
dance with the Contract DocumentUs. The foregoing r-c'presetnta. tiln oIf' thle \\ork. tilc amoun111t to IwhCich said SUbel ontractor is
tions are subject to an evalua1tionl of thle Work for coilf( rmiance entitled. reflcting percelltages actually retaiined from~i'n~t
with the CoIntract D ocuments upo n Substantial CoIflplet io( 10t toI the Co~ nt ractor oil 00acco unt (If Such SLIIC Ont racto r',s po rt ion
results Of subsequenC~t tests and inspections. to mino r tc% tatlow It I f the WIork. The Co(ntralcto r shiall. hy approIpriate agreement
from the Contract DocuImentIs coIrrectable pr i~ to Icom pletion V.with achII Subc ontractor, reCILlire cach SubcoIntractoIr to mlake
and to specific qualifications expressed h\ the Architect. The paymen~ts, t10 Sub-sub)contractors in similar manner.
issuance (If at Certificate for Paymnirt will' furt tier co nstitute a1

representatioln that the Contractor is entitled toI paymentltin thc 9.6.3 The Architect will. o00 reCdLueSt. furnish to1 a Subc Intrac-
arnl utit certifiecd. Ilb wever. the issuance of a Certiticate hor Paxv- t(or, if practicable. infoIrmatio n regarding pcrcentages lOf cl Itf-
mient will n It he a representationm that the Architect has 1I) pletio o11 r amt flIntS appl-ied fo r hw the CoInt ractor I and acti110

Made CexhacIStivC oIr C~IntinuLOLtS onl-site inSpe)CtillnS to .Il chck thle taken thereon 1-y the Architect and Own Ter OI Inaccoun cOt(f* p1 r-

cquality v rI quant ity f (It t Wco\ rk, (2) rev icwecl c Inst rlltil 1 tiln 10 (f thle Wo1 rk doeI)%c'b' such bIIttrclr
tmeans, methods, technicques. seqluences (Ir proceducres, (3) 9.6.4 \eittler thle ( )%,,tcr 01 r Architect shall havc an llbligatil 1

reiwdcopies of requlisitioln,, received from SL.~onC~tractor , tol pay o~r to Isee tol the paymntm of 0100ev to a ost.b1COntracto r
and mtaterial suppliers and O(ther data requested h% tilc (wnXter
tol substatntiate the Contractor's right to payment oIr (-1) mlade ecp smy(tews ercurc wlw
eX:Olination tol ascertain how oX,(r for wxhat purpo~se thle Contrac- 9.6.5 PVt' mcnlto tlMatcrial Su~pplicrs shall he treated it) a manner
tI r ha~s usced mloney previoLIuSl\ paJid O1l accoun 111(f thle Conl~t ractI soimilar toI that provicdecd inl Sub1paragraph s 9 .0 .2, 9.0. 1 and 9.11. 4A

Sum. 9.6.6 A Certificate f Ir Paymlen t. aI progress pa\nient. (Ir partial

9.5 DECISIONS TO WITHHOLD CERTIFICATION (Ir entire iuse (Ir Ilccupancv (It the Project bv thc ()wnter shall
nIlt) Conl~stritte accepranlce ItV \( Irk no(I ill acco rdan11c1 (id)thcil

9.5.1 The Architect miay decide 0(11 tol certify Rl\_tllc'nt Midl Co1ntract Do)(cuments.

may withhold aI Certificate for Paymentt in -wholle or in part. tol 9.7 FAILURE OF PAYMENT
tilc extent rea~sonably necessary tol pro tect the Owner, if in [thc
Arc hitect's o pinion1 thle represcoitatil 10 to the ()wnter rcequirccd 9.7.1 If the Arc hitcct cdoes nolt issue aI Ccrtihe(ate for Pavolecnt.
by\ Subparagraph 9. -t.2 canno t be made. If' the Architect is thruh ~( 11gb01 fadIllt Of thle C(ontracto r, w\ithin seveni clays after
u nable to1 cert if paymnct Iin tilc AnlIO(lot (If tllC' Applicat il 10 tilc receipt (If t hc Cont racto r's Appi catio1n fr I r avillte t.r if tilc
Architect will n otifv' the Co ntracto r andc (),.\ter as provicded in) ()\\,ter cdoes 01ot pay thle Contractor mowthin scycl clays after the
Subparagraph 9,. 1.I. If the (' lit ractl Ir and Arc hitect call ilIt d.ate established in the Conl~tract DO1)1ctItiIsIS hie :ltlIoIl It cer-
agree 110) a rev'isedaLlt JItlilt. the Architect will promtlptlv isstl iic ew h Arclitcct Or awrcccl1 arbitrationII,111 thetie 1.1111-

Cert ificate fo r Pa\ incit fo r the amonl10t fI r whIich the Architect t racto r tllav, u pont sevetn addcit ionIal clays writ ten Ill t icc to tlte
is. ablcl to Imnakc SUCl represcettat iont, to tile ()\w\tier. TII C Ardl i - O wner andc Architect. s11op tile \V I rk urntilIp l tell i (If 111e

tcct mlay aIlsI decide no t to cert ify paytlIctl t 01 I)bC~auISC Of atll((clot m\w itng has been rc'ccivccl. The C lnt rac t 'I ~i 111 shall be
sllbseqlletltly cliscI Ivredc), ciclncc or sdbseqclent I IbwcrvatiIn, Ils extenldedl alppro priatcl\ utld tIle(.1 (AItr'act "Liltt] shall he
tmay tldllitv- the wllole Or aI part (If a (Certificatce h r llavtllnt inlcreascdl h\ the amllultl If Itllc(- Contractor Is rcason itlic o,(I~sI of

pr~ LI~lV~ iSScICcl1, to suchl extenlt as tl13% be OeCceSSAr\ Ill lit'c .sllt-cl(I\vn. delay andc start-nip. .\ liclI shall be accl winplislixdI
Architect's Iopitnion1 to protlect tile tIw\ ter frIo1nt loss becadlSe ol. prov(idled l it Article 7.

.1 defect live V (Irk 01 t rem ecdied: 9.8. SUBSTANTt .1(IA It~lCOtM1110IsONes~g l lcp1its I i

.2 t hircd part\ claitlls filcd I r reasonllable evidence it Ill 9.8. \ I KX 1 t hc \\ ialr o IpIctil LId tigltel "Igll rt(illeI lercOIs' ot the11

Ingproabl fiingOfsuclchmsl001li cI Il~lleci It) aoci IrLaimc Xvitl the CAI Itr'akt 1)1 LIII) (dill

.3filulre (If tile CIlnt ract Ir to m lake pay 11111t s prop No tillc (1 Illx tir call (ILL Ip I m~ uItil ic I hc \\ (Irk tI I its il(l tllLIed i
crl- tll Ski hCI ItlraclIr, Ors I I r Lbih r. llatcrimls I- I uIse.

.4eaItLaIc cv icltc httlc \ikta110 b l0 9.8.2 \\ hcn the ( .110t rac 11r LI Ill itrs Ithat t hc. \\ iIrk. (I- I~ .1)()
.4i~ismbi xiccIta th il)t Illno herc ItII Hi litrt() \hi Ili( Ic 1w tir aigrees III .it~cpt scpxxh la -plctec.l for thec (IipadIML 1C balti t the Slim.1rt StillStaltiIll' LI (InIpIlet. theC (IIlrlc 'hr all ptcparIc ind (1 submit

.5 damnagc to the (w nv ir() ntcr (()mlllll' c ao IIIo;It: 1I tho ill- Arkcliltco t tI 1mi11licii~sl c list I (itentstl to ht, ( I'pI' ....

.6 rcasonal:ble ev.idenc that the V\ (irk o,\ tilll Iot he k ()m1- I iF ime Irrttl I lie (At . ~IttIJ 1(r1 1hll 1 dl 1 ii)~I l\ [(I ( (m11

plctecl \\ itllin tilc Clltitract 'I111 .1111 antllmI tIlL( unpalidI pIctc Mticd LI leL t ItetIls ()Il the list. Failu~re 1' Ullll(KIC MIi QIcIl (Ill
ba:lance woIudld Illot be aIdletlate to L (mcr ;ikma1 III StCIIl ltst dklo, 11() AIt ll(~ l lespI )IIlsIllIIt\ (if 0Wl lAIlil Ol ti

l1iclnicatcc dlartlIages lOIt tile .llt 1eip.1tctI delay . I Ir 1.1 illcltl ýIll \\ Irk Ii dik l Itmlanllc \\ It h il~lt ( 11111~t Id I )11k1[I

.7 pesstn failtrC to camr () lth tVl \\I rk Ill Acc rLat (m.131 Cillels. I 1)l~ wi, receipt I thle ( litilttt lidis list, thle .\r-elmtei XI\xiIl
vXal dith tl ( Iltrjct I )(xttitillents ".%il, 1 : ; , 1 wIll ll - kclteTil~ 1111k \%letliti Itw \\ oi irK it kltsig
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nated portion thereof Is substantially complete. If the Such inspection and, when the Architect finds the Work accept.
Architect's inspection discloses any item, whether or not able under the Contract l)ocunments and the Contract fully per-
included on the Contractor's list, w]liChr is not In accordance formed, the Architect will promptly issue aI final Certificate for
with the requirements of the Contract Documents, the Contrac- Payment stating that to the best of the Architect's knowledge,
tor shall, before issuance of the Certificate of Substantial Com- information and belief, and on the basis of the Architect's
pletion, complete or correct such item upon notification by the observations and inspections, the Work has been completed in
Architect. The Contractor shall then submit a request for accordance with terms and conditions of the Contract l)ocu-
another inspection by the Architect to determine Substantial ments and that the entire balance found to be due the (ontrac-
Completion. When the Work or designated portion thereof is tor and noted in said final Certificate is diule and payable. The
substantially complete, thie Architect will prepare i Certificate Architect's final Certificate for Payment will constitute a further
of Soibstantial Completion which shall establish the date of Sub- representation that conditions listed hi Subparagraph 9.1 0t.2 as
stantial Completion, shall establish responsibilities of the precedent to the Contractor's being entitled to final payment
Owner and Contractor for security, maintenance, heat, utilities, have been fulfilled.
damage to the Work and insurance, and shall fix the time
within which the Contractor shall finish all items on the list 9.10.2 Neither final paymlent nor any remaining retained

accompanying tile Certificate. Warranties required by the Con- percentage shall become due until the Contractor submits to
tract Documents shall commence on the date of Substantial the Architect (1) an affidavit that payrolls, bills for materials and
Completion of the Work or designated portion thereof unless equipment, and other inldctedntess connected With the Work
oth,'wise provided in the Certificat-e of Substantial Comple- for which the Owner or tile Owner's property might be
tion. The Certificate of Substantial Completion shall be sub- responsible or encumbered (less a1mounts withheld by Owner)
milled to the Owner and Contractor for their written accep- have been paid or otherwise satisfied, (2) a certificate evidenc-

tance of responsibilities assigned to them in suc:h Certificate. ing that insurance required by the Contract DXocuments to

Sremain in force after final payment is currently in effect and will
9.8.3 Upon Substantial Completiodl of the Work or designated not be cancelled or allowed to expire until at least 30 days'
portion thereof and upon application by the Contractor and prior written notice has been given to the Owner, (3) a written
certilication by the Architect, the Owner shall ma~ike p~mi~v nt, statement that the Contractor knows of ino substantial reason
reflecting adjustment in retainage, if any, for such Work or por- that the insurance will not be renewable to cover the period

lion thereof as provided inl the Contract Documents. required by the Contract Documents, (4) consent of surety, if

9.9 PARTIAL OCCUPANCY OR USE any, to final payment and (5), if required by the Owner, other

data establishing payment or satisfaction of obligations, such as

9.9.1 The Owner may occupy or use any completed or par- receipts, releases andt waivers of liens, claims, se•curity interests

tially completed portion of the Work at any stage when such or encumbrances arising out of the Contract, to the extent and

portion is designated by sparate agreement with the Contrac- in such form ais may be designated by the Owner. lt':a Subcon-

tor, provided such occupancy or use is consented to by\ the tractor refuses to furnish a release or waiver required by the

insurer ,as required under Subparagraph 11.3.11 and authorized Owner, the Contractor may furnish a bond satisfactory to the

by public authorities having jurisdiction over tile Work. Such Owner to indemnify tile Owner against such lien. If such lien

partial occupancy or use may commence whether or not the remains unsatisfied after payments are made, the Contractor

portion is substantially complete, provided the Owner and shall refund to the Owner all money that the Owner may be

Contractor have accepted in writing the responsibilities compelled to pay in discharging such lien, including all costs

assigned to each of them for payments, retainage if a.ny, secu- and reasonable attorneys' fees.
rity, maintenance, heat, utilities, damage to-the Work andinsur-

ance, and have agreed in writing concerning the period for cor- 9.10.3 If, after Substantial Completion of the Work, final com-
rection of the Work and commencement of warranties pletion thereof is materially delayed through no fault of the

required by the Contract Documents. When the (ontractor Contractor or by issuance of Change Orders affecting final
considers a portion substantially complete, te Contrctor shllletit, and the Architect so confirms, the O)wner shall,
prepare and submit a list to the Architect as provided under upon application by the Contractor and certification by the
Subparagraph 9.8.2. Consent of the Contractor to partial occu- Architect, and without terminating the Contract, make payment
pancy or use shall not be unreasonably withheld. The stage of Of the balance due for that portion of the Work fully comipleted
the progress of the Work shall be determined by written agree- and accepted. If tile remaining balance for Work not fully com-

ment between the Owner and Contractor or, if no agreement is pleted or corrected is less than retainage stipulated in the Con-
reached, by decision of the Architect. tract Documents, and if bonds have been furnished, the written

consent of surety to payment of the balance due for that por-
9.9.2 Immediately prior to such partial occupancy or use, the tion of the Work fully completed and accepted shall be submit-
Owner. Contractor and Architect shall jointly inspect the area ted by the Contractor to the Architect prior to certification of
to be occupled or portioin of the Work tO) b" used in ordcr Io such payment. Such payment shall be made under terms and
determine and record the condition of tile Work. conditions governing final payment, except that it shall not

constitutea waiver oftclaims. Thc making of final payment shall
9.9.3 Unless otherwise agreed upon. partial occupancy or use constitute a waiver otf claims by thie Owner as provided in Sub-
of a portion or portions <Of the Work shall not contistitute accep- paragraph -i.3.5.
tlnce of Work not complying with the requirements Cof the
Contract D)ocuments. 9.10.4 Acceptance of final payment by the Contractor, a1 Siub-
9.10 FINAL COMPLETION AND FINAL PAYMENT contractor or material supplier shall constittile ;I waiver Cof

claims by that payce except those previously made in writing

9.10.1 Upon receipt of written notice that the Work is ready and identilied by that payce as unsettled at ihel time of final
for final inspection and acceptance and upon receipt of" a final Application fior llayino'nt. Such waivers shall be in addition tC)
Application for l'avment, the Architect will promptly mtake the w:dver described in Subpharagraph .m.3.
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ARTICLE 10 10.2.2 T'he Contr:actor shall give notices and comply with
applicable laws, ordinances, rules, regulations and lawful orders

PROTECTION OF PERSONS AND PROPERTY of public authorities hearing onl safety of persons or property or

10.1 SAFETY PRECAUTIONS AND PROGRAMS their protection from damage, injury or loss.
10.1.1 Tihe Contractor shall be responsible for initiating, main- 10.2.3 Tile Contractor shall erect and maintain, as required I)ytaining Thd supervising all safety presautibs anfo roni gratms in existing conditions and performance of the Contract, reason-
tam iong wind supervising all prfeta precautionsrand porm in ble safeguards for safety and protection, including p)osting

danger signs and other warnings against hazards, promulgating

10.1.2 In tile event the Contractor encounters on the site safety regulations and notifying owners and users of adjacent
material reasonably believed to be asbestos or polychlorinated sites and uitilities.
biphenyl (PCB) which has not been rendered harmless, the 10.2.4 When use or storage of explosives or other hazardous
Contractor shall immlediately stop Work in the -area afffcted materials or equipment or unusual methods are necessary for
and report the condition to the Owner and Architect in writing, execution of tile Work, the Contractor shall exercise uitml)ost
The Work in the affected area shall not thereafter be resumed care and, carry on such activities under supervision of properly
except by written agreement of the Owner and Contractor if in qutalified personnel.
fact the material is asbestos or polychlorinated hiphenvl (1103)
and has not been rendered h-irihless. The Work in thec affected 10.2.5 The Contractor shall pronmptly remedy damage and lossarea shall be resumed in the absence of asbestos or polychhori- (thier than damage or loss insured uinder property insurance

nated hiphenyl (1)C0), or when it has been rendered harmless, required by the Contract Documents) to property referred to in
Iy written agreement of the Owner and Contractor, or in Clauses 10.2.1.2 and 10.2.1.3 caused ill whole or in part by the
accord.ance with final determination b%- the Architect on which Contractor, a Subcontractor, a Sub-subcontractor, or any1\onte
arbitration has not been demanded, 'or by arbitration under directly or indirectly employed b\ an\ of them, or by anyone
Article 4. for whose acts they may be liable and for which the Contractor

is responsible under Clauses 16.2.1.2 anld 10.2.1.3, except
10.1.3 The (Contractor shall not be required pursuant to Article damage or loss attributable to acts or omissions of the Owner
7 to perform without consent a'\y Work relating to asbestos or or Architect or anyone directly or indirectly employed by
polvchlorinated biphcnyl (P1(B). either of them, or by anyone for whose acts either of them may

be liable, and not attributable to the fault or negligence of the
10.1.4 Tt) the fullest extent permitted by law, tile Owner shall Contractor. The foregoing Obligations of tile Contractor are in
indemnify and hold harmless the Contractor, Architect. Archi- addition to the Contractor's obligations under Paragraph 3. 1H.
tect's consultants and agents and employees of any of them
from and against claims, damages, losses and expenses, includ- 10.2.6 The (Contractor shall designate a responsible member of
ing but not limited to attorneyvs fees, arising out of or resulting the C(ontractor's organization at the site whose duty shall be tihe
from performance of the Work in the affected area if in fact the prevention of accidents. This l'.rson shall be the Contractor's
material is asbestos or polychlorinated hiphcnyl (PC1) and hias superintendent unless otherwise designated by the Contractor
not been rendered harmless, pro\'ided that such claim, damage, in writing to the Owner and Architect.
loss 5or expense is attributable to bodily injury', sickness, disease 10.2,7 The Contractor shall n(t load c r permit any parc ol' th-
o~r death, o)r Ito injucrv to or destruco of tangible property construction or site to be loaded so as to endanger its safety.
(other than the W.)rk itsClf) including loss of use resulting
therefrom, but only to the extent caused in whole Ior i part hN 10.3 EMERGENCIES
negligent acts or ormissions of the Owner, anyone directly or 10.3.1 In .in emergency affecting safety of persons or property,
indirectly employed by the Owner or anyone for \\wh]ose acts the Contractor shall act, at the Contractor's discretion, to pre-
the Owner mnay be liable, regardless •f whether or not such vent threatened damage, injury or loss. Additional conipcnsa-
(lainm. damage, Il)ss or expense is caused in part by aI part%- tic ior extensio o(' ithe cl~ailied hy the Contracto r (i acecocunt
indemnified hereunder. Such obligation shall not lie construed of an emergency shall be determined as provided in Paragraph
t) negate. abridge, or reduce other rights or obligaticons of -0.3 and Article"
indeninitv which would cotherwise exist as 1t) a part% I r personHi
described in this Subparagraph 10 I. ARTICLE 11

10.2 SAFETY OF PERSONS AND PROPERTY INSURANCE AND BONDS

10.2.1 Tihe Contractor shall take reasonable precautions for 11.1 CONTRACTOR'S LIABILITY INSURANCE
sal•ety (if, and shall provide reasoniable pro)tecti()n to prevent
(dImIage.', injury Or Ic•ss to: 11.1.1 The C(onitlr;I(cttr shall puirchase front n acid maintain ill a

.(' )nerpaniy c)r ccmipanies lawfIllly autlhorized to 4(LI business in
.1 e'mployees on11 the Wo~rk anld other persotis who ny the jurisdiction in which the Prcoject is located such insurancc as

he affected thercby; will protect the Contractor from claims set forth .elow which
.2 dhe Work an1d mnatcrials and equipncrnt to be inc)rpo- iimay arise out c f or rCsult frcomi the Contractor's cOperaticins

rated therein, whether in storage til or o)ff the site. under the (tcltraict and fcr which the Cortrictc r may be legally
under care, custody tir control of the Contractor or liable, whtlier stuch copperaticns be bI' the Contracto)r or bIn a
the Ccontracticr's SUhlctcntractc rs c r Sub-subccntrlc.'- Suthcontrictor c)r Iy anvconte directly or hndirecily enplcyed bn
iccrs; and ;inv of111I' , thm r ch'" ;by Iycne fcr v' whi s. acts am, Of flhenill Imay bie

.3 olther prolperty at the site or adjacent thereto, suich as lial'e:

trees, shrubs, lavwns, walks, pavemnents, rc)aIdways, .1 c'I:IIllS tinder wcot1rkers' c r wvc)rkiicn's cmtnmpensaticoin,
struclUres and utilities ncot dcsigniated for remcoval. rc ho- disahilil\ v•enefit :ind oIthcr similar emplcyce be.'nefit acts
catli< n or replacecient in tile ccurs-c tf co nstrmctiin. which are applic;ihle tc Ihe l('t rk to .' heperltinied:
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.2 claims for damages because of bodily injury, occupa- other than the Owner has an insurable interest in the property
tional sickness or disease, or death of the Contractor's required by this Paragraph 11.3 to be covered, whichever is
employees; earlier. This insurance shall include interests of the Owner, the

.3 claims for damages because of bodily injury, sickness Contractor, Subcontractors and Sub-subcontractors in the
or disease, or death of any person other than the Con- Work.

tractor's employees; 11.3.1.1 Property insurance shall be on an all-risk policy form

.4 claims for damages insured by usual personal injury and shall insure against the perils of fire and extended coverage

liability coverage which are sustained (1) by a person and physical loss or damage including, without duplication of

as a result of an offense directly or indirectly related to coverage, theft, vandalism, malicious mischief, collapse, false-

employment of such person by the Contractor, or (2) work, temporary buildings and debris removal including

by another person, demolition occasioned by enforcement of any applicable leg1il

.5 claims for damages, other than to the Work itself, reqluirements, and shall cover reasonable compensation for

because of injury to or destruction of tangible prop- Architect's services and expenses required as a result of such

erie, including loss of use resulting therefrom; insured loss. Coverage for-other perils shall not be required
ery unless othlerwise provided in the Conmtrct Do~cuments.

.6 claims for damages because of bodily injury, death of

a person or property damage arising out of owner- 11.3.1.2 If the Owner does not intend to purchase such prop-

ship, maintenance or use of a motor vehicle; and erty insurance required by the Contract and with all of the

.7 claims Involving contrractual liability Insurance appli- coverages in the amount described above, the Owner shall so

cable to the Contractor's obligations tinder Paragraph inform the Contractor in writing, prior to commencement of

3.19. the Work. The Contractor may then effect insurance which will
protect the interests of the Contractor, Subcontractors and Sub-

11.1.2 The insurance re(luired by Subparagraph 1I 1.. I shall be subcontractors in tile Work, and by appropriate Change Order

written for not less than limits of liability specified in the Con- the cost thereof shall be charged to the Owner. If the Contrac-

tract Documents or required by law, whichever coverage is tor is damaged by the failure or neglect of the Owner to pur-

greater. Coverages. whether written on an occurrence or chase or maintain insurance as described :above, without so

claims-made basis, shall be maintained without interruption notifying the Contractor, then the Owner shall bear all reason-

from date of commencement of the Work until date of final able costs properly attributable thereto.

payment and tcormination of any coverayr required to be main- 11.3.1.3 if the property insurance requires minimum deducti-

aned after final payment. . bles and such deductibles are Identified in the Contr~act Docu-

11.1.3 Certificates of Insurance-acceptable to ihe Owner shall ments. the Contractor shall pay costs not covered because of

be filed with the Owner prior to commencement of the Work. such deductibles. If the Owner or insurer increases the required

These Certificates and the insurance policies required by this minimum deductibles above the amounts so identified or if the

Paragraph 11.1 shall contain a provision that coverages Owner elects to purchase this insurance with voluntary deduc-

afforded under the policies will not be cancelled or allowed to tible amounts, the Owner shall be responsible for payment of

expire until at least 30 days' prior written notice has been given the additional costs not covered because of such increaLsed or

to the Owner. If any of the foregoing insuracice coverages aw- voluntary deductibles. If deductibles are not identified in the

required to remain in force after final payment and are reason- Contract I)ocumetnts, the Owner sh:ll pjay costs not covered

ably available, an additional certificate evidencing continuation because of deductibles.

of such coverage shall be submitted with the final Application 11.3.1.4 Unless otherwise provided in the Contract l)ocu-
for Payment as required by Subparagraph 9.10.2. Information ments, this property insurance shall covcr portions of the Work

concerning reduction of coverage shall be furnished by the stored off the site after written approval of the Owner at the

Contractor with reasonable promptness in accordance with the value established in the approval, and also portions CII the Work

Contractor's information and belief, in transit.

11.2 OWNER'S LIABILITY INSURANCE 11.3.2 Boiler and Machinery Insurance. The Owner shall

11.2.1 The Owner shall be responsible for purchasing and purch:lse and maintain Ib)iler and machinery insurance

maintaining the Owner's usual liability insurance. Optionally, recqutired by the Contract Dt)cutcclts or by law, which shall

the Owner may purchase and maintain other insurance for.self- specifically cover such insured objects during installation and

protection against claims which may arise from operations until final acceptance by the Owner; this insurance shall include

under the Contract. The Contractor shall not be responsible interests of the Owner, Contractor, Subcontractors and Sub-

for purchasing and maintaining this optional Owner's liability subcontractors in the Work, atnd the Owner and Contractor

insurance unless specifically required by the Contract shall he named insureds.

Documents. 11.3.3 Loss af Use Insurance. The Owner, at the Owner's

11.3 PROPERTY INSURANCE Option, May purchlase and mcint ita such insurance as w\'ill

11.3.1 Unless otherwise provided, the Owner shall purchase insure the Owner against loss of use of the Owner's pro)perty

and maintain, in a company or companies lawfully authorized due to fire or Other haTamrds, however caiusedl. The Owner

to do business in the jurisdiction in which the Project is waives all rights ofaaction against the Contractor for loss of use

located, property insurance in the amount of the initial Con- of the Owner's propcrty, including conscquential losses duc to

tract Sum ais W'ell as subsequent modifications thereto for the fire or other h:lzards howe\'er caused.

entire Work at the site on a replacement cost basis without vol- 11.3.4 If the Contractor requests in writing that insurance for

untairy dedluctiblcs. Such property insurance shall be nmain- risks other than those described herein or for other slpecial haz-

atitled, uiless otherwise prov(ided in the Contract D)ocument. ards he nlchtded In the property Instirince policy, the ()wner

or otherwise agreed in writing by all perse(is and entities wh,) shall, if possible, includC such insurance, and the cost thereof

are beneficiaries of such insurance, until final payment has be(n shall be charged to the Contractor by appropriaite Change

made as providcd in Paragraph 9. (1 or until no prson or entity ( )rder.
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11.3.5 If during the Project construction period the Owner 11.3.10 The Owner as fiduciary shall have power to adjust and
insures properties, real or personal or both, adjoining or adja- settle a loss with insurers unless one of tile parties ill interest
cent to the site by property insurance under policies separate shall object in writing within five days after occurrence or loss
from those insuring the Project, or if after final payment prop- to the Owner's exercise of this power; if such objection he
erty insurance is to be provided on the completed Project made, arbitrators shall he chosen as provided In Paragraph -0.
through a policy or policies other than those insuring the Proj- The Owner as fiduciary shall, in that case, make settlement with
ect during the construction period, the Owner shall wave all insurers in accordance with directions of such arbitrators. If
rights in accordance with the terms of Subparagraph I I.3.7 for distribution of insurance proceeds hy arbitration is required,
damages caused by fire or other perils covered by this separate the arbitrators will direct such distrihutiol.
property insurance. All separate policies shall provide this 11.3.11 Partial occupancy or use in accordance with Paragraphwah'er of subrogation b% endorsement or otherwise.

9e. shall not commence until the insurance company or coin-

11.3.6 Before an exposure to loss may occur, the Owner shall panics providing property insurance have conlsenlted to such

file with the Contractor a copy of each policy that includes partial occupancy or use by endorsement or othervise. The
insurance coverages rhis Paragraph 11.3. Each Owner and the Contractor shall take reasonable steps to obtain

policy shall contain all generally applicable conditions, dcfini- consent of the insurance compwny or companies and shall,tions, exclusions and endorsements related to this Project. Each without mutual written consent, take no action with respect to
policy shall contain a provision that the policy will not be pdartial occupancy or use that \\ould cause cancelltion, laapseor
cancelled or allowed to expire until at least 30 days' prior writ-
ten notice has been given to the Contractor. 11.4 PERFORMANCE BOND AND PAYMENT BOND

11.4.1 The Owner shall have the right to require the Contrac-
11.3.7 Waivers of Subrogation. The Owner and Contractor tor to furnish bonds covering faithful performance of the Con-
waive all rights against (I) each other and any of their subcon- tract and payment of obligations arising thereunder as stipu-
tractors, sub-subcontractors, agents and employees, each of the lated in bidding requirements or specifically required in the
other, and (2) the Architect. Architect's consultants, -separate-- - Contract D)ocuments on tile date of eyecution of the Contract.
contractors described in Article 6, if-any, and any Of their sub-
contractors, sub-subcontractors, agents and employees, for 11.4.2 Upon the request of any person or entity appearing to
damages caused by fire or other perils to the extent covered b% be a potential beneficiary of bonds c( vering pymncnt of obliga-
property insurance obtained pursuant it) this Paragraph 11.3 or tions arising under the Contract. the (:ontractor shall promptly
other property insurance applicable tt) the Work, except such furnish a copy of tile bonds or shall pernlit a copy to be nlmade.

rights as they have to proceeds of such insurance held by the
Owner as fiduciary. The Owner or Contractor, a.is appropriate,
shall require of the Architect, Architect's consultants, separate ARTICLE 12
contractors described in Article 6. if any-, and the subcontrac-
tors, sub-subcontractors, agents and employees of:iny of them. UNCOVERING AND CORRECTION OF WORK
by appropriate agreements, written where legally required for 12.1 UNCOVERING OF WORK
validity, similar waivers each in favor of other parties enum-
crated herein. The policies shall provide such waivers ofsubro- 12.1.1 If a portion of tillh Work is covercd contrary- to thel
gation by endorsement or otherwise. A waiver of subrogation Architect's request or to requirements specifically expressed ill
shall be effective as to a person or entity even though that per- the Contract D)ocuments. it must. if required in writing by the
son or entity would otherwise have a duty of indemnification, Architect, he uncovered tor the Architect's observation and he
contractual or otherwise, did not pay the insurance premium replaced at the (Contracto r's expense without chan'gt" in the
directly or indirectly, and whether or not the person or entity Contract Time.
had an insurable interest in the property 0'-maged. 12.1.2 If a portion of the Work has been covered which th-

11.3.8 A loss insured under Owner's property insurance shall Architect has not specilic:ally r:qutmested to observe priow to its

he adjusted by the Owner :is fiduciary and made payable to the being covered, the Architect may re(qtuest to see such Work and
Owner as fiduciary for the insureds, as their interests may it shall he uncov-ered hy the Contrictor. If such Work is in
appear, subject to requirements of any :i pp.icable mortgagee accordance with tilhe C)tracct )ocutments, Costs of uncover
clause and of Subparagraph 11.3-10. The Contractor shall pay ing and replacemcnt shall Iy appropriate Change Order. h.
Subcontractors their just shares of insurance proceeds received charged to the Owner. If such Work is not in accord:mnce with

hv the Contractor, and by appropriate agreements, written tile Contract l)ocuments. the Contractor shall pay such cost.,

w'here legally required for validity, shall require Subcontractors unless the condition was caused by the Owner or a separate
to make payments to their Sub-subcontractors in similar contractor in which event the Owner shall be responsihle iw"

tanner. payrment of such costs.

12.2 CORRECTION OF WORK
11.3.9 If required in writing by a party in interest, the Owner 12.2.1 The Contractor shall promptly correct Work rejectedis fiduciary shall, upon occurrence of an insured loss, give lw the Architect or failing to cotlfir to the requiremets ol
bond for proper performance of the Owner's duties. Tile cost the Ci)ntract l))cument. whether observed betiire r after
of required bonds shall he charged against proceeds received as Substantial Completion and whether or not falbricated, installed
fiduciary. The Owner shall deposit in a separate account pro- or completed. The Contractor shall bear costs Of correcting
ceeds so received, which the Owner shall distribute in accor- such rejected Work, including additional testing andi inspe'
damnce with such agreetnent as the parlies in interest may reach, tim ns amnd comtnpensatio n ftr the Architect's services andtl
or in accordance with an arbitration award in which case the expenses made necessary thereh..
procedure shall be as provided in Paragraph 4.5. If after such
loss no other special agreement is made, replacement of dam- 12.2.2 If. within one year after the date of Substantial Conilple-
aged property shall be covered by appropriate Change Order. tion of the Work or designated portiut thereof, or after the date
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for commencement of warranties established under Sub- ARTICLE 13
paragraph 9.9.1, or by terms of an applicable special warranty
required by the Contract Documents, any of the Work is found MISCELLANEOUS PROVISIONS
to be ;lot in accordance with the requirements of the Contract
Documents, the Contractor shall correct it promptly after 13.1 GOVERNING LAW
receipt of written notice from the Owner to do so unless the 13.1.1 The Contract shall be governed by the law of the place
Owner has previously given the Contractor a written accep- where the Project is located.
tance of such condition. This period of one year shall be
extended with respect to portions of Work first performed after 13.2 SUCCESSORS AND ASSIGNS
Substantial Completion by the period of time between Substan- 13.2.1 The Owner and Contractor respectively bind them-
tial Completion and the acttal performance of the Work. This selves, their partners, successors, assigns and legal representa-
obligation under this Subparagraph 12.2.2 shall survive accep- tires to the other part%, hereto and to partners, successors,
tance of the Work under the Contract and termination of the assigns and legal representatives of such other party in respect
Contract. The Owner shall give such notice promptly after dis- to covenants, agreements and obligations contained in tile Con-
covery of the condition. tract Documents. Neither party to the Contract shall assign the

Contract :as a whole without written consent of the other. If
12.2.3 The Contractor shall remove from the site portions of either party attempts to make such an assignment without such
the Work which arc not in accordance with the requirements consent, that party shall nevertheless remain legally responsible
of the Contract I)Ocuments and are neither corrected by the for all obligations tinder the Contract.
Contractor nor accepted by the Owner.

13.3 WRITTEN NOTICE
12.2.4 If the Contractor fails to correct nonconforming Work
within a reasonable time, the Owner may correct it in accor- 13.3.1 \W'rittcn notice shall be deemed to have been duly I
dance with Paragraph 2.4. If the Contractor does not proceed served if delivered in person to the individual or a member of
with correction of such nonconforming Work within a reason- the firm or entity or to an officer of the corporation for which it
able time fixed bh written notice from the Architect. the Owner wa%,s intended, or if delivered at or sent by registered or certif!dl
mar remove it and store the salvable materials or equipment at mail to the last business address known to the party giving
the Contractor's expense. If the Contractor does. not pay costs notice.
of such removal and storage within ten days after written
notice, the Owner may upon ten additional days' written 13.4 RIGHTS AND REMEDIES
notice sell such materials and equipment at auction or at private
sale and shall account for the proceeds thereof, after deducting 13.4.1 Duties and obligations imposed by the Contract l)ocu-

costs and damagcs that should have been borme by the Con- mcnts and rights and remedies available thereunder shall be in

tractor, including comnipnsation for the Architect's services andt addition to and not a limitation of duties, obligations, rights and
expenses made necessa rr thereby. If such pro-eed• o)f sale dt) remedies otherwise imposed or available by law.

not cover costs which the Contractor should have borne, the 13.4.2 No action or failure to act by the Owner, Architect or
Contract Sum shall be reduced by the deficiency. If payments (ontractor shall constitute a waiver of a right or duty afforded
then or thereafter due the Contractor are not sufficient to cover them tinder the Contract, titr shall such action or failure to act
such atiount, the Contractor shall pay the difference to tile constitutc approval of or acquiescence in a b:reach theretInder,
Owner. except x; may be specificall% agreed in writing.

12.2.5 The Comtractor shall hear the cost or correcting
destroyed or damaged construction, whether completed or 13.5 TESTS AND INSPECTIONS

partially completed, of the Owner or separate contractors 13
causetl by the Contractor's correction or removal of ~ork 13.5.1 Tests. inspections and approvals of portions of the
wrhich is not in accordance with the reqluirements of the Con- 'oWork required by the Cotntract l)ocuments or by laws, ordi-
tract Documents. - nances, rules, regulations or orders of public authtrities having

jurisdiction shall be made at an apprtopriate time. IUnless other-

12.2.6 Nothing contained in this Parcagraph 12.2 shall be con- wise provided, the Contractor shall make arrangements for

strued to establish a period oif limitation with respect to other such tests, inspections and approvals with :tn independent test-

obligations which the Contractor might have tinder the Con- ing laboratory or entity acceptable to the Owner, or with the
tract Documents. Establishment of the time period of one year appropriate public authority, and shall bear all related costs of
ais described in Subparagraph 12.2.2 relates only to the specific tests, inspections and approvals. The Contractor shall give tile

obligation of the Contractor to correct the Work, andi hs no Architect tinlely notice of when and where tests and inspec-

relationship to the time within which the obligation to comply titans are to be titc 50 the Architect ta\y observ' such pr(ce-
with the Contract D)ocuments may be sought to be enforced, dures. The Owner shall bear costs of tests, inspections or

nor to the time within which proceedings may be commenced apprivals which dh not become requirements until alter bids
to establish the Contractor's liability with respect to the Con- are received or negotiations concluded.
tractor s obligations other than specifically to correct the XWork. 13.5.2 If the Architect, Owner or public authorities having

12.3 ACCEPTANCE OF NONCONFORMING WORK iurisdiction determine that portions of the Work require addi-
ti<)nal testing, inspecti o or approval not inchlded under Sub-

12.3.1 If the Owner prefers to accept Work which is not in paragraph 1 3.. I, the Architect will, upon written auth<orization
accordance with the requirements of the Contract Documents, from the Owner, instruct the Contractor to tiiake arrangements
the Owner may do •o instead of requiring its removal and c"-% fi)r such additional testing, inspection or approval by an entity
rection, in which case the Coiitract Sum will be reduced as acceptable to the Owner, and the Contractor shall give timely

appropriate and equitable. Such adjustment shall be effected notice to the Architect of when and where tests and inspections

-whether or not final payment has been made. Ire to be made so the Architect maN observe such procedures.
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The Owner shall bear such costs except a.s provided in Sub- ARTICLE 14
paragraph 13.5.3.

TERMINATION OR SUSPENSION
13.5.3 If such procedures for testing, inspection or approval OF THE CONTRACT
under Subparagraphs 13.5.1 and 13.5.2 reveal failure of the
portions of the Work to comply with requirements established 14.1 TERMINATION BY THE CONTRACTOR
by the Contrnct l)ocuments, the Contractor shall bear all costs
made necess.ary by such failure including those of repeated 14.1.1 The Contractor may terminate the Contrict if the Work
procedures and compensation for the Architect's services and is stopped for a period of 30 days through no act or fault of the
expenses. Contractor or a Subcontractor, Sub-subcontractor or their

agents or employees or any other persons performing portions.

13.5.4 Required certificates of testing, inspection or approval of the Work under contract with tie Contractor, for any of the
shall, unless otherwise required by the Contract l'Documents,be following reasons:
secured 1y the Contractor andLpronmptly delivered to thie- .1 Lssuance of an order of a court or other public author-
Architect. ity having jurisdiction;

.2 an act of government, such as a declaration of national
13.5.5 If the Architect is to observe tests, inspections or emergency, making material unavailable;
approvals required b% the Contract F~ocuments, the Arcbitt-ct .3 because the Architect has not issued a Certificate for
will do so promptly and, w.,here practicable, at the normld placeof teting .+.Payment and has not notified the Contractor of the

reason for withholding certification as provided in

13.5.6 Tests or inspections conducted pursuant to the Con- Subparagraph 9.4.1, or because the Owner has not
tract Docunments shall be made promptly to avoid unre.,onable made payment on a Certificate for Payrncnt within

dsy shall the Wor. pthe time stated in the Contract Documents;
delay in thle Work.

.4 if repeated suspensions, delays or interruptions by the
Owner ;as described in Paragraph 14.3 constitute in

13.6 INTEREST the aggregate more than 100 percent of the total num-
13.6.1 Payments due and unpaid under the Contract DXcu- ber of days scheduled for completion, or 120 days in

ments shall bear interest from the date payment is due at such any 3,5-day period, whichever is less; or
rate ats the parties may agree upon in writing or, in the absence .5 tile Owner has failed to furnish to the Contr;tctor
thereof, at the legal rate prevailing from time to time at the place promptly, upon the Contractor's request, reasonahle

where the Project is located, evidence as required by Suhparagraph 2.2. 1.

14.1.2 If one of the above reasons exists, the Contractor may,
13.7 COMMENCEMENT OF STATUTORY upon seven additional days' written notice to the Owner and

LIMITATION PERIOD Architect, terminate the Contract and recover from the Owner
13.7.1 As between the Owner and Contractor: payment for Work executed and for proven loss, with respect

to materials, equipment, tools, and construction equipment

.1 Before Substantial Completion. As to acts or failures and machinery, including reasonable overhead, profit and

to act occurring prior to the relevant date of Substan- damages.

tial Completion. any' applicable statute of limitations 14.1.3 If the Work Is stopped for a period of 60 days through
shall commence to run and any' alleged cause of action no act or fault of the Contractor or a Subcontractor or their
shall he deemed to have accrued in an%" and all events agents or employees or any other persons performing portions

not later than such date of Substantial Completion; of the Work under contract with the Contractor beca;use the
.2 Between Substantial Completion and Final Certifi- Owner has persistently failed to fulfill the Owner's obligations

cate for Payment. As to acts or failures to act occur- under the Contract Documents with respect to matters impor-

ring subsequent to the relevant dlate of Substantial tant to the progress of the Work, the Contractor mlay, upon

Completion and prior to issuance of the final Ccrtifi- seven addtl days' written notice to the Owner and the
cate for Piavment, any applicable statute of limit~ations Architect, terminate the Contract ad recov'r from the Owner
shall commence to run and any alleged cause of as provided in Subparagraph 14.1.2.
action shall be deemed to have accrued in :av tand all 14.2 TERMINATION BY THE OWNER FOR CAUSE
events not later than the dalte of issuance of the final 14.2.1 ahe Owner may terminate the Contract if the

Certificate for Payment; and Contractor:

.3 After Final Certificate for Payment. As to acts or .1 persistently or repeatedly refuses or fails to supply
failures to act occurring after tile rclev'ant date of issu- enough properly skilled workers or proper materials;
ance of the final Certificate for Payment,-any -appli- .2 fails to make payment to Subcontractors for materials
cble statute of limitations shall commence to run and or labor in accordance with the respective agreements

any alleged cause of action shall be deemed to have between tilh Contractor and the Subcontractors;
accrued in any aNd all events not later than the date o .3 persistently disregards laws, ordinances, or rules, reg-
any act or failure to act by the Contractor pursuant to ulations or orders of a p tv

any wvarranty provided under Paragraph 3.3, the d(ate diction; or
of any correction of the Work or a.tilure to correct theW b2 the .4 otherwise Is guilty of substantial hreach ofa pro)visionWork by tile Contractor under Paraigraph 12.... orth

date of actual commission of any other act or failure of the Contract I)ocnments.
to perform any duty or obligation by tile Contractor 14.2.2 When any of the above reaisons exist, the Owner, upon
or Owner, whichever occurs last. certific;ition by the Architect that sufficient cause exists to jtts-
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tify such action, may without prejudice to any other rights or Owner. The amount to be paid to the Contractor or Owner, as
remedies of the Owner and after giving the Contractor and the the case may he, shall he certified by the Architect, Upon appli-
Contractor's surety, if any, seven days' written notice, termi- cation, and this obligation for payment shall survive termina-
nate employment of the Contractor and may, subject to any tion of the Contract.
prior rights of the surety: 14.3 SUSPENSION BY THE OWNER

.1 take possession of the site and of all materials, equip- FOR CONVENIENCE
ment, tools, and construction equipment and machin- 14.3.1 Ilie Owner may, without cause, order the Contractor in
cry thereon owned by the Contractor; - - writing to suspend, delay or interrupt tile Work In whole or in

.2 accept assignment ofsuhcontracts pursuant to Para- part for such period of time as the Owner may determine.
graph 5.4; and

.3 finish the Work by whatever reasonable method the 14.3.2 An adjustment shall he made for increases in the cost of
Owner may deeni expedient. performance of the Contract, including profit on the increasedcost of performance, caused by suspension, delay or interrup-

14.2.3 When the Owner terminates the Contract for one of the tion. No adjustment shall be made to the extent:
reasons stated in Subparagraph 14.2. 1, the Contractor shall not .1 that performance is, was or would have been so sus-
be entitled to receive further payment until the Work is
finished. pended, delayed or interrupted by another cause for

which the Contractor is responsible; or
14.2.4 If the unpaid balance of the Contract Sum exceeds costs .2 that an equitable adjustment is made or denied under
of finishing the Work, including compensation for the Archi- another provision of this Contract.
tect's services and expenses made necessary thereby, such
excess shall be paid to the Contractor. If such costs exceed the 14.3.3 Adjustments made in the cost of performance may have
unpaid balance, the Contractor shall pay the difference to the a mutually agreed fixed or percentage fee.
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1 SUMMARY OF CONTRACTING ARRANGEMENTS
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Excerpted from: Papageorge, Thomas E., Risk Management for
Building Professionals (Kingston, MA: R. S. Means Company
Inc., 1988), p. 144.
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SUMMARY OF BASIC CONTRACT TYPES

I

I

Excerpted from: Papageorge, Thomas E., Risk Management for
Buildina Professionals (Kingston, MA: R. S. Means Company
Inc., 1988), p. 160.
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RISKS ASSOCIATED WITH CONTRACT TYPE

Excerpted from: Papageorge, Thomas E., Risk Management for
Buildina Professionals (Kingston, MA: R. S. Means Company
Inc., 1988), p. 161.
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